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Current Topics. 
The Legal Birthday Honours, 


OuR PUBLICATION last week of a portrait of the President of the 
Law Society was simultaneous with his receiving the honour of 
knighthood, and we have the pleasure of congratulating Sir 
ArtTHuR Corson PEAKE upon this well merited recognition of the 
services he has rendered during his Presidential year. Solicitors 
will note, too, with pleasure that Sir W1LLIAM RUTHERFORD has 
received a baronetcy, and the list of knights also includes Judge 
LusH-Witson, Mr. Guy Srepnenson, Assistant Director of 
Public Prosecutions, Mr. Joun Fiscoer WriiuiaMs, K.C., British 
legal representative on the Reparations Commission, Mr. HENRY 
Mappocks, K.C., M.P., and Mr. WALTER ScHkoDER, the Coroner 
for Central London. 


The late Mr. Arthur Willey. 


THE NEws oF the sudden death of Mr. ArTHuR WILLEy will 
have been received with very general regret. Up to last autumn 
his energies were devoted to the demands of an extensive practice 
in the West Riding and to the municipal work in which he had 
taken an active interest for many years. In this he followed the 
example of many other provincial solicitors who find in their 
profession, and in local society and affairs, a field of usefulness 
more satisfying, perhaps, than in a career of wider scope. But 
at the last General Election Mr. WiLLEy accepted an invitation 
to stand for Central Leeds. He won a remarkable victory, and 
trusting to an untried reservoir of strength, he threw himself with 
his usual zest into Parliamentary life while carrying on his local 
practice. In the Criminal Justice Amendment Bill, in particular, 
he took great interest. He did, indeed, resign his seat on the 
Leeds City Council, but to be, as it seems was often the case, at 


39 








694 THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


July 7, 1923 








work in Leeds and at Westminster on the same day was more 
than his constitution would stand, and he has died at an age 
when life’s best work might still seem to be in the future. That 
the sudden seizure came on the anniversary of his elder son’s 
death on the Somme seven years ago gives an added sadness to 
the event. He himself last Saturday had sent an In Memoriam 
notice to a local paper. 


The Abolition of the Delivery of Particulars. 


Tue House of Commons on Tuesday, on the Report stage of 
the Finance Bill, declined to reverse the decision arrived at in 
Committee to abolish the delivery of particulars of sales and 
leases of land, and accordingly the clause introduced on the 
motion of Sir WitttaM Buut, supported by Mr. R. C. Nessirr 
and Mr. Dennis Herpert, stands and will be in the Finance 
Act, 1923. It is as follows :— 

“ As from the commencement of this Act such parts of section 4 of 
the Finance (1909-10) Act, 1910, as are not repealed by section 57 of 
the Finance Act, 1920, shall be repealed.” 

This, of course, does not come into operation until the Act is 
passed, and in the case of pending transactions which require 
immediate completion, the particulars should, we presume, be 
delivered. In case of omission there is a penalty, but this would 
hardly be enforced. The important point is that until s. 4 is 
actually got rid of, an instrument which does not bear the denoting 
stamp is not duly stamped. On the general policy of this change 
we need make no comment. The effect will be to deprive the 
Valuation Office of data which have been used for the purpose of this 
work, but that work will still go on ; thatis, it will be the valuation 
office for the Government Departments, such as Somerset House 
and the Post Office, which now avail themselves of its services, 
and in time, perhaps, for other Departments, such as the War 
Office, which now have valuation staffs of their own. 


The Supreme Court of the United States. 

We print this week the second of the two lectures which 
Mr. James M.- Beck, the Solicitor-General of the United States, 
has delivered at Gray’s Inn. We have had great pleasure in 
helping to make the lectures accessible to the profession, and we 
may be permitted to thank Mr. Beck both for the information 
contained in his lectures and for the interesting manner in which 
he has dealt with the subject. Some of the Judges of the 
Supreme Court are well known. Chief Justice Tarr is worthily 
respected here as well as in the United States. The name of 
Justice Hotmes is familiar to every lawyer by his book on 
“The Common Law,” one of the first of the modern works which 
have done so much to add interest and profit to the study of the 
law. But all names, of course, are not equally familiar, and 
while no one here has ever doubted the competence and im- 
partiality of the Court, it is interesting to learn, from Mr. Becx’s 
first lecture, of the meticulous care with which they are chosen. 
No less interesting is it to read of the heavy work which the judges 
have to face ; much heavier, we should imagine, than that of our 
own final judges, but possibly they would take a different view. 
The manner in which the Court was originally introduced into 
the Constitution of the United States, and the effeet which it 
has had on that Constitution, are matters of great interest, and 
equally so the very important questions of the reconciling of State 
independence with the claims of Federation, and of the authority 
of the Court to pronounce legislation to be wltra vires. “ It is 
certain,” says Mr. Beck, “that without the Supreme Court 
the American Republic, with its great heterogeneous democracy, 
would have perished long since.” May we parallel this with the 
like certainty that without the Permanent Court of International 
Justice, the civilization of the world, with its great heterogeneous 
constituency of nations, will inevitably perish. Mr. Becx’s 
second lecture was largely taken up with vivid description of 
forensic personalities and arguments, and we need add no 
comment on this part of it. There is a human interest in great 
litigation which will always make its records attractive, especially 
when the record is the work of a vivid and impressive narrator. 





Dr. Bellot on the U.S. Supreme Court. 

WE HAVE just referred incidentally to the Permanent Court of 
International Justice. The resemblance between that Court and 
the Supreme Court of the United States was sketched in 
Dr. Hucu H. L. Bettor’s two Rhodes lectures delivered at 
University College, London, in May, 1921, and published as one 
of the Grotius Society’s publications (Sweet & Maxwell, Ltd., 
2s. 6d. net). The first lecture dealt with the Supreme Court 
which formed the model for the Permanent Court of International 
Justice, and the second with the latter Court. Dr. BrLtot’s 
account of the origin and functions of the Supreme Court can be 
recommended for perusal in connection with Mr. BEcx’s lectures. 
The Union created by the Articles of Confederation of 1777 had 
no central judicial authority, and it was one of the leading 
features of the Constitution of 1787 that it remedied this defect. 
‘“‘ Thus was accomplished ‘ the object of the Constitution,’ which, 
as Mr. Justice Story declared in Martin v. Hunter, 1 Wheaton, 
304, decided in 1816, ‘ was to establish three great departments 
of government—the legislative, the executive, and the judicial 
departments.” Mr. Breck points out in his first lecture that the 
framers of the American Constitution were students of 
Montesquieu. Dr. Betior goes into MONTESQUIEU’s separa- 
tion of powers more closely. It was taken from Locker, and was 
afterwards repeated by BiacksTtonE. “ Wherever,” declared 
the author of the Commentaries, “the right of making and 
enforcing the law is vested in the same man or in one and the same 
body of men, there can be no public liberty. But Dr. BeLior 
points out that there has never been any such separation in 
England ; the division was founded on imperfect understanding 
of our Constitution; “and yet the liberty of the subject is as 
secure, if not more so, in this country as in the United States.” 
Certainly the Executive and the Legislative powers are not now 
distinct, though occasionally the Legislature takes the bit between 
its teeth, as in the matter of “ Particulars delivered.” The 
separation of the Judicature is more marked, and the authority 
of the Courts has been strikingly illustrated recently. But with 
us there is no constituent Constitution of which the Courts are 
the guardian. The Executive need only obey the judgments of 
the Courts till it can get its other self, the Legislature, to override 
them. Dr. Bettor finds the great strength and authority of the 
Supreme Court in the fact that its judges have always declined 
to exercise powers which are not properly judicial, and the Court 
will only entertain “ justiciable disputes ” ; that is, controversies 
which can be settled in a court on principles of law. In the 
United States the Supreme Court has proved, as between the 
different’ States, the great moral substitute for force; and it 
presents an example which the Permanent Court of Inter- 
national Justice will no doubt keep in view until its own position 
is equally assured. 


Wig and Gown on the American Bench. 

Mr. Beck has explained the dramatic way in which the Supreme 
Court in 1783, decided to discard the wig but retain the gown as 
part of a lawyer’s professional dress. It seems that, when the 
Supreme Court had been constituted, the question of judicial 
robes came up before the Convention at Philadelphia which was 
engaged in drafting the Constitution. The famous Democrat, 
Tuomas JEFFERSON, afterwards President, and himself a lawyer 
of Virginia, made an impassioned speech in which he denounced 
the retention of “monarchical fripperies” in a Republican Court : 
so “‘ Scarlet and Ermine ” was abolished, and likewise the wig, 
but the academic gown was retained. A more prosaic account 
is given in one of Mr. Fiske’s books: the abolition of distinctions 
between counsel and solicitors, as “ undemocratic,” he explains, 
led to the retention of the solicitor’s gown, while the barrister’s 
wig was discarded. Hamiitton, the Federal leader, and a 
great advocate at the New York Bar, opposed JEFFERSON, 
but opposed him in vain. It is interesting to note that the 
efficiency, high reputation, and great personal dignity of the 
American Supreme Court Judges has not been visibly impaired 
by their lack of robes or wig. 
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Blackstone and American Law. 

ON ANOTHER page we call attention to the Bi-centenary of | 
BLACKSTONE'S birth which occurs on the 10th inst. His position 
in this country is well known and has survived the criticisms— | 
often well-founded—which have been made on his conception of 
the law and its perfections. But as we have been discussing the 
famous Court which is the final exponent of American law, it 
may be interesting to note what a leading part BLacksToNE took | 
in the shaping of that law. It so happened that his lectures at | 
Oxford were reviving interest in the study of the law at a time 
when the American Colonies were still under the British Crown, | 
and when American students came over here to learn their law 
before practising in their own country. In the days preceding | 
the Declaration of Independence, therefore, BLAacksTONE was 
well known in America, and the first American edition of the 


| 


| has happened since, perhaps the less said about the makers of 


Commentaries appeared in 1771-72. The first feeling of the States | 
in their new found independence was to repudiate all traces of | 


the English common law. But this would have left their judges 


in a legal vacuum, which the judicial nature, like Nature herself, | 


abhors. Apparently they did, to some extent, try to decide cases 
by the light of reason and abstract justice ; but they required 
something more substantial asa guide, and the recent systematiza- 
tion of English law which Biackstone had provided in his | 
Commentaries proved an irresistible attraction. America 
“received ” English law in BLackstonre’s Commentaries just as 
Germany, after struggling with her own native laws and customs, 
“received” the Roman law. ‘“ BiackstonE provided an 
admirably comprehensive, lucid and up-to-date systematization 


of the English common law, suitable alike as a reference authority | 4 : 
| but to solicit all orders himself. 


for the Courts and as a text-book for students. The easiest 
course to pursue was to follow him in all cases where Constitutions 
or Legislatures had not spoken”: Training for the Public 
Profession of the Law, Carnegie Foundation, 1921. 
BLACKSTONE’S Commentaries, especially after the publication of 
Sr. Georce Tucker’s Americanized version in 1803, continued, 
until hopelessly antiquated, to be the foundation of American 
law. Perhaps it is not his least title to fame that he replanted 
English law in the revolted, but sister, Nation. 


The Treaty Charge and Restraint on Anticipation. 

Tue House of Lords, in Public Trustee v. Wolf, ante, p. 637, 
has overruled the decision of the Court of Appeal in Re Rush, 
1923, 1 Ch. 56; ante, p. 30, and has held that the Treaty Charge, 
when it attaches on the property of a married woman which is 
subject to restraint on anticipation, overrides the restraint. 
This restores the decision of RussEtn, J., 1922, 1 Ch. 302, and 
that decision was entitled to every respect; but the decision of the 
Court of Appeal which reversed it was the unanimous decision 
of a very strong court, Lord SteRNDALE, M.R., and WARRINGTON 


And so | 


the Treaty the better ; but this, of course, has no bearing on the 
construction of the Treaty of Peace Order and the incidence of 
the Treaty Charge, and as to that it seems sufficiently clear that 
the decision of the Court of Appeal, in addition to being more 
humane and broadminded, was technically more correct. In 
other words, the Court of Appeal had a better appreciation of 
the real nature of the restraint on anticipation. 


Repudiation of a “‘Sole Agency” Agreement. 

THE DECISION of Romer J., in Jackson v. Cohen, Times, 
4th inst., illustrates the great difficulty our courts find in placing 
a workable interpretation on that large class of commercial 
contracts in which a traveller is appointed “ sole representative ” 
of a firm in a certain area, generally known as his “ territory.” 
His right to commission on all orders received from that area, 
whether or not he introduces the business, is the usual crux 
on which the issue arises: it raises at once the larger question 
whether or not his appointment gives him a monopoly-right 
during the currency of the agreement as regards that area: 


| Rubel Bronze and Metal Company and Vos., 1918, 1 K.B. 315; 


| plaintiff his 





and Youncer, L.JJ., and it is singular that the Public Trustee 
considered it his duty to carry the matter further. It might have 
been supposed that he would have welcomed the decision of the | 
Court of Appeal as securing, in at least one case, private property 
from the charge which, in violation of the accepted principles 
of International Law, is imposed upon it by the Peace Treaties 
and by the Treaty of Peace Order, 1919. We do not overlook 
the fact that the Order has statutory effect. In the House of 
Lords it has been held that the subject matter of the charge, | 
“ all property, rights and interests ” within the British Dominion | 
of ex-enemy citizens, is wide enough to include a married 
woman’s property notwithstanding a restraint on anticipation. 
But even a decision of the House of Lords is not beyond criticism, 
and it is, we imagine, the more correct view of the restraint 
that it is an incident subject to which the married woman takes 
the property; it is,in fact, a qualification of the right of property 
imposed in equity, and the Treaty Charge can only attach on the 
property subject to the qualification. Somewhat irrelevantly 
Lord BrrkENHEAD, in his judgment, asked what the makers of 
the Treaty of Versailles would have thought if they had been 
told that the Law of England would not let them override the 
restraint. In view of what happened at the time and of all that | 





Turner v. Sawdon, 1901, 2 K.B. 653. In Jackson v. Cohen, 
supra, the defendant, a walking stick manufacturer, appointed the 
“sole representative” for three years as com- 


mercial traveller for his business. He was to receive a salary, 


and his expenses up to a limit of £10 weekly, and was to be 
allowed in addition to sell cigars for other firms as a means of 
| additional remuneration. 


Before the period of three years 
was up, the defendant decided not to employ any representatives, 
This the agent claimed to be 
an implied repudiation of the contract giving him a monopoly, 
and therefore actionable at once as a breach. The question 
really turns on whether the stipulation by which Jackson 
became CoHEN’s agent was positive or negative. <A negative 
stipulation would merely mean that the principal must not 
employ any other agent, but could not compel him to employ 
an agent at all, and therefore would not bind him to employ 
Jackson: Turner v. Sawdon, supra. A positive stipulation 
on the contrary, binds the principal to employ the agent during 
the whole currency of the agreement, and to give him reasonable 
facilities for transacting business on behalf of the firm; Rubel 
Bronze and Metal Company and Vos, supra. But while this 
distinction is clear in principle, it is seldom easy to determine 
whether in any particular agreement the stipulation shall be 
held to be positive or negatfve. Slight indications from the 
phraseology and the nature of the collateral stipulations have 
to be relied on. The word “ sole ” is not necessarily conclusive. 
In the present case the learned judge found that the stipulation 
was positive, and that therefore the cessation of facilities by 
the principal was a repudiation. The agent was entitled to 
damages, but in accordance with the well-known doctrine of 
“ mitigation of damages,” he was bound to try his best to reduce 
the damages he had suffered by getting other employment as 
quickly as possible. The judge found that four months was a 
reasonable time in which to find other employment, and therefore 
allowed only four months salary and expenses by way of damages. 


Breach of the Implied Warranty of Seaworthiness. 


AN IMPORTANT principle has been enunciated by BartuacueE, J., 
in Compania Cantabrica de Navigacion v. Anglo-America Oil 
Company, Limited, Times, 4th inst., a case stated by an arbitrator 
under s. 7 of the Arbitration Act, 1889. A steamer, originally 
designed as a cargo steamer, had been altered during building 
into a cylindrical tank steamer for the carriage of oil. She was 
chartered for this express purpose, and, of course, in the absence 
of express exceptions in the charter-party, there is in such cases 
an implied warranty of seaworthiness that the ship is reasonably 
fit for such a purpose. The charter was a “ voyage charter ” 
in form, not a time-charter, but had a very peculiar stipulation 
providing that it was to remain in force for eight consecutive 
voyages. During the first two voyages the ship, so the arbitrator 
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found, was unseaworthy, for this particular purpose. She 
got through somehow, however, and was repaired and made—so 
the arbitrator found—seaworthy. But meanwhile the charterers 
repudiated the contract on the ground of the breach of this 
implied warranty of seaworthiness. A contract of this kind 
is severable for the purpose of assessing damages for the non- 
performance of part of the contract : 


39 T.L.R., 316. So that the charterers were clearly entitled 


to damages for any losses incurred owing to unseaworthiness in 


the first two voyages. But the repair of the ship had thereafter 
made her seaworthy,so that, since the warranty was of a continuing 


nature, and therefore, capable of being complied with at a later | 


stage, there was no breach such as justified repudiation, and this 
the judge held. 


The Supervision of Dancing Academies. 


THE QUESTION of the control of dancing academies was recently | 


under consideration in the Court of Appeal in the case of Pitt 
v. Cooper, Times, 30th June. 
lease of certain premises in Mayfair, together with a licence 
from the Commissioners of Woods to sub-let a portion of the 
premises to the defendant for the purposes of a dancing academy. 
The plaintiff duly sub-let the premises for that purpose. The 


action was commenced for an injunction restraining the defendant 
from committing certain alleged breaches of covenant, and it was | 


alleged further that undue noise arose from musical instruments 
amounting to nuisance. 


too wide because it had the effect of restraining the defendant 
from carrying on the academy at all on the premises. 


words to be inserted permitting the defendant to carry on the 
dancing academy in accordance with the terms of the licence, 


and for so long as that licence was not revoked by the Com- | 
They considered that the terms prescribed by the | 


missioners. 
licence were obviously those under which, as between the parties, 
the defendant was entitled to use the premises for dancing. 
The effect of this decision suggests that the plaintiff, in seeking 
redress, should have adopted some other procedure. It appears 
that the amenities of a neighbourhood in respect of dancing 
establishments in the Metropolis must be subordinated to the 
standard set up by the authorities, and it is not unreasonable 
to hope that a rigorous supervision is being exercised. 
make no reflection upon the particular dancing academy in this 
case, as to which we know nothing. Those establishments, 


. ° . ° . | 
where first-class instruction in the art of dancing and deportment | 


is given, are clearly deserving, in the public interests, of every 


consideration. 


the accompaniment of kakophonous music, are of doubtful 


benefit to the public, and consequently deserve little consideration | 


at the hands of the authorities where there is any possibility 
of their existence constituting a nuisance. 


Mr. M. Macnaughtan, writing to The Times (26th ult.), from Union Club, | 


Trafalgar-square, 8.W.1, says: As an evening visitor at Wandsworth 
Prison I would appeal for help for some four thousand prisoners who are 
discharged from it every year. For the majority the outlook is well-nigh 
hopeless—occupation nearly always lost, friends gone, many absolutely 
destitute. My cry is, first, for forgiveness for those who have expiated 
their sins to an extent of which only those who have known them can have 
any idea ; .and, secondly, for help to live until work can be found. The 
money the Surrey and South London Prisoners’ Aid Society have for 
distribution at Wandsworth Prison is some £400 or £500 a year. When 
the tiny grant we can give them is spent, only too often the choice for the 
discharged prisoner lies between starvation, the hated workhouse, or fresh 
crime. I appeal to all, for the love of Christ, and humanity, to help us 
give them a better chance. The hon. treasurer, Surrey and South London 
Prisoners’ Aid Society, H.M. Prison, Wandsworth, will receive any 
subscriptions or donations, which will be published and accounted for. 


Dominion Coal Co. v. | 
Roberts, 36 T.L.R. 837; Larrinaga v. Socidté Franco-Americaine, | 
* , 


In 1921 the plaintiff obtained a | 


The late Mr. Justice Bray granted | 
an injunction which, in the view of the Court of Appeal, was | 


The | 
Court of Appeal, therefore, varied the injunction by causing | 


We | 


On the other hand, establishments which are | 
responsible for the sight to be observed in public tea-rooms | 
nowadays, of couples circulating, with lugubrious faces in a | 
grotesque and unpicturesque manner, among the tables, to | 





Dealings with Executors. 


A Plea for full return to ‘“ Legal” Principle. 
(Continued from p. 675.) 
V. 


A country the form of whose religion is Protestant, if we must 
use that term, and the reproach of whose Official Liturgy is that 
it contains no form of prayer for the dead, is in danger of tending 
gradually and insensibly to think of the dead as annihilated : 
“their departure is taken for misery and their going from us to 
be utter destruction.” But it is certain that before the Reforma- 
tion, our ancestors thought of the testator, not as a dry relic 
mouldering in the grave, but as a vividly living person. He 
might be living actually upon this earth; but, if not, he was 
certainly living elsewhere, and purifying his soul through suffering, 
a process which, it was thought, those left behind him on this 
earth could and should assist. 

We shall presently show the enormous influence of the doctrine 
of Purgatory on our law, and, as a consequence, the enormous 
importance of the executor’s office, not only in a mundane, but 
also in a spiritual sense, before the Reformation. But first the 
testator might be living on this earth. 

Thus, suppose Joun Smiru to take, in a recognised religious 
house in England, the three vows, he became qué his own affairs 
dead in law : before profession he would make his will appointing 
executors : if he were afterwards dereigned, their mesne acts as 
his executors would bind him.26 Again, in one case a testator 
could actually sue his own executors.2? Thus, suppose the said 
Joun Smita had before profession granted an obligation to the 
Abbot of Glastonbury, and after his profession that Abbot had 
died, and Joun Smrru had been promoted Abbot: then JoHN 
Smrru, Abbot of Glastonbury, Sovereign of that House (for the 
Sovereign of a house was, gud Sovereign, living in law), could sue 
the executors of Joun Smiru, Esq., obligor. 

Now what is the basic reason of the fact that one of several 
executors could do any act that all could do? The writer 
confesses that he has no definite authority for his suggestion in 
answer ; which is: that it would have been thought positively 
indecent that a committee of executors should wrangle between 
them as to what should be done for such a sacred thing as the 
good of the testator’s soul. And this reasoning would peculiarly 
appeal to the authorities of the Church: for it would often 
happen that the same priest was not the Father Confessor to all 
the appointed executors. Hence true decency of feeling, and the 
political interest of the Church, would combine to establish that 
each and every executor could lawfully do out of such assets as 
he could get into his hand, what he thought best for the testator’s 
soul, after discharging such claims as the law then rendered 
enforceable. 

Let us now shortly consider some points in which the doctrine 
of Purgatory has made our law. 

First ®—-Witmor, C. J., traces the origin of the carrying out 
cy pres of charitable devises or bequests to the benefit accruing 
to the testator’s soul. 

Secondly—The real origin of the rule to this day existing—that 
the legatee of a specific legacy has no legal property in the 
subject-matter,29 unless and until the executor has assented to 
the bequest—is, as is expressly stated by Perkins, * lest the 
soul of the testator should be endangered by non-payment of 
his debts. And let us contrast this position with the case of a 
specific devisee of real property, whose devise was, of course, not 
assets in law or equity, and who as from the testator’s death was 
in, in law, regardless of whether or not he knew of the devise, or 


26 Argument in Graysbrook v. Fox, Plowden, p. 279. 

27 Co. Litt. 133b. 

28 A.-G. v. Downing, Wilmot, pp. 32, 33. 

29 Perkins, 8. 488 (an executor renders good title to a chattel specifically 
bequeathed as early as a.p. 1230: Bracton, Note Book, Case 381). 

30 Perkins, s. 488; From Perkins, s. 489, and the known events of 
Cardinal Wolsey’s life we can date the composition of this work as between 
17th May, 1518, and 19th October, 1529. 
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whether the devise was of land devisable by custom,®! or after 
the Statutes of Devises of Henry VIII under the authority of 
those statutes.32 

Thirdly—The common law, whose one béle noire was the fear 
of a vacancy in the legal seisin, or of the change therein not being 
notorious, and which consequently originally held bad all 
limitations that we should now call springing or shifting uses or 
executory devises%%; yet, in favour of the testator’s soul, did 
allow a common law power in the executor (though the executor 
had no estate) to sell land for the good of the testator’s soul 34 
(which would include payment of his debts) ; and it endeavoured 
to reconcile this allowance with its own principles, by saying that 
the purchaser came in directly under the testator’s will. 

Hence to this day if executors under a common law power of 
sale convey to A and his heirs to the use of B and his heirs, the 
Statute of Uses will execute the legal estate in B36 whereas under 
a like exercise of a power of sale created by virtue of the Statute 
of Uses, the legal estate would vest in A, since there cannot be a 
use upon a use. 

The above common law power could originally, of course, only 
apply to land in a city, the custom of which admitted of devise, 
because till the Statutes of Devise of Henry VIII, there eould 
be no legal will of otherland of inheritance, except of gavelkind 
by the custom of Kent. 

On the other hand, if in such a will such a power of sale was not 
given expressly to executors, or to them by intendment, as by 
stating that the object was the good of the testator’s soul, it seems 
that the power, even though it were to raise legacies, was originally 
bad.37 

The common law, as it allowed such a power to be good, 
allowed the proceeds of sale in the executors’ hands to be assets, 
i.e., legal assets; but equity ever on the watch to make all it can 
make, into equitable asscts, and so make thereout equal distribution 
between specialty and simple contract creditors, and avoid the 
executors’ retainer thereout, has turned such proceeds into 
equitable assets. . 

For the true definition of legal assets seems to be, those 
assets only which the executor by the mere production of the 
Probate Act, can recover in a court of law or equity, without 
reading a word of the body of the will.38 Amongst legal assets 
would be such rights of action as the executor has virtute officia 
whether at law or in equity®®. Instances would be the right to 
recover damages for breach of covenant to renew testator’s term 
of years, specific performance to compel such renewal, the right 
to enforce partition.49 Now, it has been law from the remotest 
period, that in certain circumstances even a fee simple could be 
assets in the executor virtule officit ; and consequently personal 
estate of the testator. Thus, suppose testator to be possessed of 
a term of years in a villein, and the villein to purchase fee simple, 
the entry of the executor on the villein before the villein had 
alienated would make the fee simple assets.41 §o, too, if an 
option of purchase of fee is given in such terms to the testator as 
that his executor can and does exercise it, the purchase will be 
assets. 


31 Perkins, ss. 569, 570; Brooke, Devise (4). 
32 Co. Litt. 1lla; Thompson v. Leade, 2 Ventria, p. 201; Doe d. Smyth 
v. Smyth, 6 B. & C., p. 116. 

33 Faringdon’s Case ; Hargrave’s note to Co. Litt.24b; Brooke Devise (5); 
Perkins, s. 506; Prior of St. Bartholomew's Case, 1 Eq. Abr. 186, pl. 3; 
Fearne, 373 ; Hancock v. Watson, 1902, A.C., p. 17. 

34 Perkins, ss. 541, 547-9; Litt., ss. 169, 383. 

35 Brooke, Relacioun (30); Devise (36); Co. Litt. 112b, 236a; 
Newton v. Bennett, 1 B.C.C., p. 137. 

36 Sanders Uses, II, 69n; Prest. Abstr. I, 308, I/, 256. 

37 Perkins, s. 547; Pitt v. Pelham, T. Jones, 25. 

38 Chance on Powers, 88. 1797 to 1816; O'Grady v. Wilmot, 1916, 2 A.C. 
252, 260, 271. 

39 Swinburne, lst ed., 13; Co. Litt. 209a; and authorities in last note, 
and next. 

40 Chapman v. Dalton Plowd, 284; Hyde v. Shriner, 2 P. Wms. 196; 
Kemnal and Still’s Contract. 

41 Co. Litt. 124a,b; Adams and Kensington, 24 Ch.D. 199; 27 Ch.D. 
894; and the court will assume that the executor properly exercises the 
option : 24 Ch.D., p. 206; 27 Ch.D., p. 401. 








Fourthly—Considering how often we have been told that the 
duty of an executor is to pay debts, it may surprise some of our 
readers to learn that for 500 years after the Norman Conquest a 
simple contract creditor of the testator, by the mere force of his 
claim as creditor, had in general no legal power whatever to sue the 
executor. A legatee could, of course, sue for his legacy in the 
spiritual court, and simple contract creditors sometimes tried 
their hand there; but they were instantly stopped by a 
prohibition from the King’s Bench, unless before that court they 
could establish that the testator had in his will directed his debts 
to be paid. In such a case, but qua legatee, not gud creditor, 
such a creditor was allowed by the King’s Courts to sue in the 
court spiritual .42 

The reason of this state of the law,4% so far as the writer can 
gather was this: To the old action of “ debt,” on simple contract 
the testator himself, if sued, could have waged his law: that is, 
as the writer believes, he could have sworn he did not owe the 
money : and if sufficient witnesses in the view of the court could 
be found to swear that they believed his oath to be true, then 
the plaintiff lost his case. This defence, wager of law, was not 
open to executors, for the testator, being either naturally or civilly 
dead, could not take the leading oath : hence, against executors 
the old action of “ debt ” on simple contract did not lie.“ 

During the reign of Henry VIII, however, the action of 
“assumpsit ” began to make its way: in the twelfth year of 
that King, “ assumpsit ” was held to lie against the executors of 
a surety testator : mainly because of the prejudice that otherwise 
would accrue to the testator’s soul. This decision was denied 
to be law by Firz Herserr in the twenty-seventh year of that 
King ; and in the thirty-seventh year was not followed.46 But 
in 1557, in a great case, it was held that “ assumpsit ” lay against 
executors for damages for their testator’s failure to deliver wheat 
under a simple contract; and it is clear from the argument, 
that the reason was lest otherwise the testator’s soul should be 
imperilled.47_ Thenceforth the point that a simple contract creditor 
could sue the executor “in case ” seemed to have been really 
settled : at all events, it is treated as settled law by SwinBuURNE, 
who wrote in 1590 : 48 though the already dead was finally slain 
in A.D. 1612.49 

VI. 

The reader may ask, how can it be, that a civilised country 
could endure for 500 years a state of law which precluded trades- 
men and other simple contract creditors recovering their debts 
against their debtors’ executors? We answer, that this wise 
country is, and always has beén, sublimely indifferent to a thing 
being indefensible in theory so long as it works wellin practice. The 
first thing that every Pretender with doutbful title to the Throne 
endeavoured to do was to secure the City in his favour. 

We may be certain then that Master Dombledon, the tailor, 
who “liked not the security” of Falstaff and Bardolph’s 
bond, would not for 500 years have tolerated this state of the law, 
had it really galled him. In point of fact, he had far better 
security than legal; he had behind him the Church, and the 
Father Confessor. 

If a testator had not directed his debts to be paid (if he had, 
the simple contract creditor could sue in the Spiritual Court 
as legatee), and had made no residuary bequest, the executor 
took the residue ; but under a strong moral, though not legal, 
duty, enforced by the Church, and public opinion, to apply 





42 This is made quite clear by the pleadings and decision in Case No. 162, 
Bracton, Note Book ; Pollock and Maitland, I], 345; see also the Y.B. 4 
Henry VII cited below. 

43 Doctor and Stud. Dial. 11, chaps, X and X1. Wentworth (1763 Ed.), 
120-122. 

44 Wentworth Office of Executor (1763 ed.), pp. 120-122. 

45 Clements v. Vincent, T. B. 12 H. 8, 11, cited in Norwood v. Read, 
Plowd., p. 182. 

46 Reeve’s Hist. Eng. Law, 3rd ed., Vol. 4, pp. 380-2; Brooke’s New 
Cases (5). 

47 Norwood v. Read, Plowden, 180. 

48 Swinburne (1st ed., 1590), p. 229; Wentworth, pp. 120-122. 

49 Pinchon’s Case, 9 Coke, 86 6. 
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it entirely for the good of testator’s soul; which involved such 
payment. If the testator had exhausted his estate in legacies, 
we may be certain that the same pressure would have been brought 
to bear on the legatees.50 This moral, though not legal, duty 
of the executor clearly appears in the old authorities. Thus 
STATHAM, 5! writing probably in the reign of Edward IV, whilst 
he fully recognises the existence of the legal rule of “ actio 
personalis moritur cum persona,” yet, as a matter of pious 
opinion, questions whether, in conscience, the executor should 
not compensate for the testator’s torts, before he pays his debt 


by obligation. He is obliged, to make his point, to take the case | 


of the testator’s specialty debt ; because in his time the testator’s 
simple contract creditor had as such no action whatever. 

Again, The Doctor and Student,52 written by Sr. German 
early in the reign of Henry VIII makes it clear, that though 
all legacies had to be paid first, the executor taking unbequeathed 
residue was under moral duty to apply the balance, first in 
payment of simple contract debts, then to compensate for the 
testator’s torts, and last of all to apply what was left for the 
testator’s soul, and not for himself beneficially. And SwinBuRne,53 
writing in 1590, in troublous times, two years after the Armada, 
laments that after payment of debts and legacies, the executor 
no longer performs this good old moral duty ; and giving various 
reasons for this neglect, he politicly omits the true one, the 
Reformation. 

We have endeavoured to trace to its source the old rule, 
abolished in 1870, that a simple contract creditor ranked after a 
specialty creditor ; of the rule, qualified by Statute 1 W. 4, c. 40, 
that the executor took beneficially the undisposed-of residue ; 
and we have endeavoured to shew the immense dignity and, 
in early times before the Reformation, responsibility in a spiritual 
sense of the executor’s office: that the executor was in very 
truth here the personal representative on this earth, of his testator 
living elsewhere. We have endeavoured to shew that the law 
was little concerned for the simple contract creditor as such, 
and that he ultimately established his present legal right, only 
through the paramount consideration in the law, the good of the 
testator’s soul, and through the moral duty on the executor, 
the personal representative here on earth of the testator, to 
consider his testator’s eternal welfare. 

50 See the Doctor’s remark in Doct. and Stud. 11, ch. 11, p. 136 (Ed. 1763). 

51 Statham, Abr : Executors (10). 

52 Dialogue 11, Ch. X and XI, pp. 130, 131, 136 (Ed. 1763). 


53 Swinburne, lst Ed. (1590), p. 235. 


(To be continued.) 








William Blackstone, 


Born 10th July, 1723. 


It would not be true to say that the Commentaries have passed 
from Law into Literature, but probably no work—not even some 
of Dicey’s—occasionally consulted by lawyers is so often sought 
by the lover of English prose. Perhaps,if Fortescue had written in 
his mother tongue. he would have supplied—longo intervallo—the 
model. Characteristic passages abound to embarrassment, but 
take this (iii, 328) :— 

** But is not (it will be asked) the multitude of law-suits, 
which we daily see and experience, an argument against the 
clearness and certainty of the law itself? By no means; 
for among the various disputes and controversies, which are 
daily to be met with in the course of legal proceedings, it is 
obvious to observe how very few arise from obscurity in the 
rules or maxims of law. An action shall seldom be heard of 
to determine a question of inheritance, unless the fact of the 
descent be controverted. But the dubious points, which are 
usually agitated in our courts, arise chiefly from the difficulty 
there is of ascertaining the intentions of individuals, in their 
solemn dispositions of property ; in their contracts, conveyances 
and testaments. It is an object indeed of the utmost import- 
ance in this free and commercial country, to lay as few restraints 
as possible upon the transfer of possessions from hand to hand, 
or their various designations marked out by the prudence, 
convenience, or necessities, or even by the caprice, of their 


owners: yet to investigate the intention of the owner is fre- 
quently a matter of difficulty, among heaps of entangled 
conveyances or wills of a various obscurity. The law rarely 
hesitates in declaring its own meaning; but the judges are 
frequently puzzled to find out the meaning of others. Thus 
the powers, the interest, the privileges and properties of a 
tenant for life, and a tenant in tail, are clearly distinguished 
and precisely settled by law: but, what words in a will shall 
constitute this or that estate, has occasionally been disputed 
for more than two centuries past; and will continue to be 
disputed as long as the carelessness, the ignorance, or singularity 
of testators shall continue to cloath their intentions in dark or 
new-fangled expressions.” 

Even Bentham admired (1766, Works, I, 236) :— 

“Correct, elegant, unembarrassed, ornamented, the style 
is such as could scarce fail to recommend a work still more 
vitious in point of matter to the multitude of readers. 

‘* He it is, in short, who, first of all institutional writers, 
has taught Jurisprudence to speak the language of the Scholar 
and the Gentleman; put a polish upon that rugged science ; 
cleansed her from the dust and cobwebs of the office ; and if he 
has not enriched her with that precision that is drawn only 
from the sterling treasury of the sciences, has decked her out, 
however, to advantage, from the toilette of classical erudition ; 
enlivened her with metaphors and allusions; and sent her 
abroad in some measure to instruct, and in still greater measure 
to entertain, the most miscellaneous and even the most 
fastidious societies. 

‘* The merit to which, as much perhaps as to any, the work 
stands indebted for its reputation, is the enchanting harmony 
of its numbers... .” 

The sage of (what is now) Queen Anne’s Gate would be delighted 
to know that literally not a page of the writings he dealt with 
so faithfully could be reprinted to-day without a catena of the 
corrections of our positive law, which have multiplied continuously 


| from that day to this: indeed, we should have thought that the 


piety of All Souls or the gratitude of the Clarendon Press, which 
Blackstone reorganized, would have given us such a bicentenary 
edition of an inviolate text. 

Criticism has been uniform. The radical Bentham—auctor 
idem ac subversor, as Tacitus said of Pompey—made his “ grand 
and fundamental ” objection the author’s “ antipathy to reforma- 


| tion,” and “‘ that spirit so hostile to that Liberty which is Reforma- 
| tion’s harbinger ’’: ‘‘ the work before us, in spite of the merits 


which recommend it so powerfully to the imagination and to the 
ear”’ has no title to ‘influence over the judgment ’”’: ‘‘ he 


| tramples on the right of private judgment, that basis of everything 


that an Englishman holds dear . . . . stands forth the professed 
champion of religious intolerance or openly sets his face against 
civil reformation : .... after relating the Laws by which 
peaceable Christians are made punishable for worshipping God 


| according to their consciences, he pronounces with equal per- 


emptoriness and complacency that everything, yes, ‘ everything 
is as it should be’ [qualified in later editions] ’’—‘‘ the system 
of our jurisprudence in the whole and every part of it the very 
quintessence of perfection’: ‘‘ he turns with scorn upon those 
beneficient (sic) Legislators, whose care it has been to pluck 
the mask of Mystery from the face of Jurisprudence,”’ etc., etc. 
The Whig Macaulay, who did for English History what 


| Blackstone did for English Law—made people read it—wrote in 


1835 (Essay on Mackintosh): ‘“‘ We are no admirers of the political 
doctrines laid down in Blackstone’s Commentaries. But if we 
consider that those Commentaries were read with great applause 
in the very schools where seventy or eighty years before books 
had been publicly burned by order of the University of Oxford 
for containing the damnable doctrine that the English monarchy 
is limited and mixed, we cannot deny that a salutary change had 
taken place.’’ The fact is that the first Vinerian lecturer had 
been born only eight years after one Jacobite rebellion against the 
reigning house and had lived to see another: he was giving 
back to half the flower of the youth of the kingdom some 
of the inspiration which he had himself imbibed in the place, 
where, the chief studies were then, as they are to-day—the 


| philosophy, poetry, and the history of the ancients—designed 
| to form the future rulers of Church and State. Would anyone 


but an Anglican and a Tory have been listened to in Oxford in 
1758—thirteen years after the °45? He cannot be called a 
reformer ; if Matthew Arnold had catalogued the ‘‘ lost causes,” 
whose home was one with that of the Commentaries, he would 
have found that book a convenient guide. The truth is that 
Blackstone was not a great scholar like Selden or Coke or 
Madox, or—though he has humour—a witty philosopher like 
Montesquieu. Compared to those three Englishmen he was 
an elegant mediocrity, but in his day and place this com- 
bination told and led there in due course of evolution to 
the intensive cultivation of a Dicey, an Anson, and (we 
may fairly add) a Pollock. Perhaps the best analogy is with 
Cicero, who wrote the de Legibus (sometimes also styled the 
De Jure Civili)—like Blackstone, with a parti pris for a Church (if 
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we may so call the Stoics). Tully was not a judge,and Blackstone 
was not a statesman nor a fluent speaker, but what Quintilian 
said of the Roman is true of the Englishman: ‘“ He not only 
in his life of action never lost sight of the science of law but he 
even wrote on it.’’ Since Blackstone’s great effort, Law has 
flourished at Oxford. His career as a barrister, a reporter and a 
judge is hardly remembered. Though his legal doctrines 
are still thought worthy of criticism, he is no longer the subject 
of controversy : we are not called upon to take sides. 


Mos erat antiquus niveis atrisque lapillis 
His damnare reos illis absolvere culpa. 








The “ King’s Chambers.” 


Crown Rights over Territorial Waters. 


Tae ‘‘ King’s Chambers ”’ are not situated in either of the Temples, 
orin Lincoln’s Inn, orin Gray’sInn. Nor are they to be found in 
any of the old Inns of Chancery. Probably their very name is 
quite unknown to anyone except students of International Law. 
Yet they have played a great part in the long-continued and not 
yet concluded controversy as to the constituent elements which 
make up the Territorial Waters of a State. 

The ‘‘ King’s Chambers ’ are stricti juris those “ portions of 
the sea comprised within the lines between promontories along 
the coast” : Pitt Cobbett, Vol. I, p. 143, note (f), Taylor, v. 278. 
They must be distinguished from at least three other categories 
of “parcels of the High Seas” over which Sovereign States 
claim or have claimed jurisdiction. The ‘‘ marine league,’ or 
three-mile limit from the foreshore, has been discussed in these 
columns in a recent article: this may be supplemented by 
reference to the leading case of Reg. v. Keyn, 1876, L.R. 2 Ex. D. 
63, which decided that in English Law the Crown has no criminal 
jurisdiction over offences committed by foreigners on vessels 
within the marine league ; to the Territorial Waters Jurisdiction 
Act of 1878, which was expressly enacted as a declaratory statute 
to overrule Reg. v. Keyn, supra; and to the famous arbitration 

roceedings of the Behring Sea Arbitration, 1893, Pitt Cobbett, 

o]. I, p. 124, which is a mine of learning upon all the incidents 
of this vexed question in Maritime Law. Again the “‘ King’s 
Chambers’”’ must not be confused with the ‘‘ Narrow Seas,’”’ the 
English and Irish Channels, in respect of which we once claimed, 
but long have abandoned, special territorial sovereignty. Nor 
must they be confused with the general claim of jurisdiction over 
bays the mouths of which are less than six miles across, 
according to the English rule, or ten, according to the French 
and German claim. 

The special character of the ‘‘ King’s Chambers ”’ is that they 
consist of a number of portions of the sea which lie within a 
straight line joining all the outstanding promontories along the 
sea-coast irrespective of whether or not this distance exceeds 
six miles. The Bristol Channel is one of the most famous of 
these chambers intra fauces terre and was the subject of the 
leading case of Reg. v. Cunningham, Bell’s C.C.R. 86. It was 
there decided that such waters are, for purposes of criminal 
jurisdiction, within the county adjacent to the part of the sea 
where an offence is committed. This sphere of jurisdiction, of 
course, has nothing to do with the three-mile limit or the 
Territorial Waters Jurisdiction Act, 1878. The ‘ King’s 
Chambers ”’ are part of the realm and the common law courts 
have jurisdiction over them because they are part of the soil. 
The waters comprised within the limits of the ‘* marine league ” 
are not part of the realm ; they are merely waters over which we 
claim jurisdiction; and the Territorial Waters Jurisdiction 
Act only claims such jurisdiction, not sovereignty. This dis- 
tinction is a very important one, since its practical effect is to 
leave in existence the property and personal rights of foreigners 
upon foreign ships within the three-mile limit, so long as they do 
not infringe the inhibitions of our Criminal Law; whereas the 
English Common Law rules foreigners as well as subjects on ships 
within the ‘‘ King’s Chambers.” 

Curiously enough, it is not England but the Republics of France 
and the United States which have adopted most strenuously 
this doctrine of the ‘‘ King’s Chambers ”’ and pushed it to the 
farthest extremes. Thus France claims as such the Bay of 
Cancale, the entrance of which is seventeen miles in width: 
Hall, p. 155, note. America claims Chesapeake Bay, twelve 
miles between headlands; Delaware Bay, eighteen miles wide, and 
Cape Cod Bay, which is thirty-two miles across. Newfoundland 
made a similar claim as regards Conception Bay, which is twenty 
miles wide; and the Judicial Committee upheld this claim in 
Direct United States Cable Co. Lid.v. The Anglo-American Telegraph 
Co. Lid., 1877, 2 App. Cas. 394. It should be noted that in none 
of these cases is the claim based on the ‘*‘ Marine League,” so 
that the width of entrance to such bay is not an authority for 








holding that: the “‘ marine league ” is longerjthan three}miles from 
the coast. Failure to observe this distinction has led to many 
erroneous arguments based on these leading cases, which seek 
to pray them in aid of a five-mile or even a twelve-mile limit, 
instead of the three-mile limit: But all these waters are claimed 
as “‘ parcel of the soil’ not as “ territorial waters,’’ in precisely 
the same way as intra-territorial rivers are so claimed, and 
therefore the width of entrance to them is irrelevant. 

Absurd though it may sound, the doctrine of the ‘“‘ King’s 
Chamber ” has sometimes been actually prayed in aid of claims 
to regard great ocean gulfs as intra fauces terrae and therefore 

art of the national realm of the country whose land realm 
includes those fauces. This claim has been put forward in the 
case of the Black Sea, the Baltic Sea, and Hudson Bay. The 
Black Sea was, until the end of the eighteenth century, wholly 
enclosed within Turkish territories; the Dardanelles were its 
fauces. Therefore Turkey claimed it as part of its realm. But 
the dispossession of Turkey by Russia in the reign of the Czarina 
Catharine II, who seized the Ukraine and the Crimea, put a 
practical end to the claim. 

Sweden, in the reign of Charles XII, who 

** Left a name at which the world grew pale, 
To point a moral or adorn a tale.” 

had temporarily taken possession of all the lands surrounding 
the Baltic Sea and claimed that inland ocean as a Swedish lake. 
Her almost ludicrous claim was reasserted strenuously by her 
heirs in the possession of thisland, namely, the Northern Powers— 
Russia, Denmark, and Sweden—who tried to set up exclusive 
ownership of these vast waters during the First Armed Neutrality 
of 1780: Westlake, I, 196, Wheaton, 280. The claim, however, 
was abandoned by the signatories to the Treaty of Copenhagen, 
1857, and is never likely to be revived. Even the Bolshevik 
Government, it may be noted, have not thought it worth while 
to attempt any justification on this ground of their recent seizure 
of trawlers outside the three-mile limit. 

Hudson Bay is a very peculiar case. It lies wholly within 
British territories, but has fauces of at least fifty miles wide. 
Britain’s claim rests upon the right of the Hudson Bay Company, 
which were purchased from the Company by the Crown in 1870 
and vested in the Dominion of Canada. The Dominion claims 
exclusive sovereignty on the faith of the ‘“‘ King’s Chamber ”’ 
rule ; the United States has consistently and strenuously refused 
to admit the claim. Many intensely interesting points of principle 
have arisen in the diplomatic correspondence between the two 
Governments on different occasions, but this is of too technical 
a kind and too limited application for summary in these columns. 
The reader who is interested in the question may be referred to 
Pitt Cobbett, vol. I, p. 146, and to a luminous article in the 
Fortnightly Review, January, 1908, by Mr. Justice McGrath. The 
question is largely concerned with issues arising out of the peculiar 
conditions of the Whale Fishery. 








Res Judicate. 


Principal and Agent: Signature of Contract 
“as Agent.” 
(Universal Steam Navigation Co. v. James McKelvie & Co., ante, 
p- 593; W.N. 1923, p. 146, H.L.) 

It has at length been decided by the House of Lords that where 
one signs a contract “‘ as agent ”’ for another, he is to be taken to 
contract as agent and is not personally liable, even though in the 
body of the contract he purports to be the principal. Of course, 
if there is no suggestion in the body of the contract that he is in 
fact principal, the signature ‘‘as agent ”’ is conclusive. The 
difficulty arises where he starts as principal and signs as agent. 
Conversely he may start as agent, and then sign in his own name 
without qualification. The former case occurred in Lennard v. 
Robinson, 5 E. & B. 125, where in a charter-party “ R. & F. of 
London, merchants ’’ were treated in the body of the charter- 
party as principals, and then signed ‘‘ as agents for’’ a foreign 
principal. No weight was attached to the principal being 
foreign, but the King’s Bench (Lord Campbell, C.J., and Coleridge 
and Erle, JJ.) held that the body of the document prevailed, 
and the signature was explained—not very intelligibly—as 
merely making the signer liable to his principal, and as not 
affecting his liability as principal to the other party to the 
contract. The converse occurred in Gadd v. Houghton, 1 Ex. D. 
357, where fruit brokers gave a sold-note on account of their 
principals, and signed without any addition. It was held that 
they were not liable, and it was pointed out that there was in 
fact no difference between the two cases. “I can see no 
difference,” said Mellish, L.J., ‘‘ between a man writing ‘ I, A.B., 
as agent for C.D.’ have sold to you, and signing ‘ A.B.” ; ang 
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his writing ‘I have sold to you’ and signing ‘ A.B. for C.D. the 
seller.” Where the signature comes at the end you apply it to 
everything which occurs throughout the contract.” 

The case mentioned above came before Bailhache, J., as 
Ariadne S.S. Co. v. James McKelvie & Co. In a charter-party 
James McKelvie & Co. purported to be charterers, but they signed 
‘as agent.’’ Thus it was similar to Lennard v. Robinson, and 
Bailhache, J., held that the description in the body of the contract 
prevailed, and that they were liable as principals. The Court of 
Appeal (Bankes and Atkin, L.JJ., Scrutton, L.J., dissenting), 
1922, 1 K.B. 518, considered, however, that Gadd v. Houghton 
laid down the correct rule as to signature, and disapproving 
Lennard v. Robinson, held that James McKelvie & Co. were not 
liable. As Atkin, L.J., observed, words that qualify the signature 
qualify whatever has gone before. Scrutton, L.J., in his dis- 
senting judgment, gave more weight to the words in the body of 
the contract than to the qualification of the signature. But this 
attempt to revive Lennard v. Robinson has not found favour in 
the House of Lords. That case is now overruled, and it ig the 
signature “ as agent’? which is conclusive. The qualification of 
the signature, said Lord Cave, C., is to be taken as a deliberate 
expression of intention to exclude any personal liability on the 
part of the signatory. 


Annuities and Income Tax. 
(Re Shrewsbury Estate Acts, 1923, 1 Ch. 486.) 

It is well settled that it requires special words to entitle an 
annuitant to have his annuity paid to him clear of income tax. 
Like other recipients of income, he has to bear his proportion of 
taxation. A gift of ‘ a clear annuity ” of so many pounds is not 
enough, and he must be content with the amount left after 
income tax has been deducted : Re Loveless, 1918, 2 Ch. 1. And 
so, too, where the “ clear yearly sum ”’ is to be paid “free from all 
deductions and abatements whatsoever ’ Gleadow v. Leatham, 
22 Ch. D. 269; or where a yearly sum is given “ free of all 
duties ’’: Re Saillard, 1917, 2 Ch. 401. The case is more difficult 
where there is an express reference to taxes, and if the direction 
is to pay the annuity clear of all deductions for taxes or otherwise, 
it is a question whether this is to include income tax. In Re 
Bannerman’s Estate, 21 Ch. D. 105, the words were very wide and 
the annuitant escaped income tax; in Wall v. Wall, 15 Sim. 513, 
an annuity given clear of all taxes and deductions was held liable 
to bear income tax. In the above case of Re Shrewsbury Estate 
Acts, the annuity was given “ clear of all deductions whatsoever 
for taxes or otherwise,’”’ and Astbury, J., held that, as in Wall v. 
Wall, this did not extend to income tax, but only to a tax taken 
out of the annuity, such as land tax. A deduction of income tax 
by the payer of an annuity is in effect a payment by the annuitant. 
For the reference to taxes to include income tax, there must be 
some special indication of such intention. If, as should always 
be done where this is intended, the annuity is expressly given 
free from income tax, this will extend to super-tax: Re Crosse, 
1920, 1 Ch. 240, 








Reviews. 
Legal History. 


A History or Enouise Law. By W. 8S. Hotpswortn, K.C., D.C.L., 
Vinerian Professor of English Law in the University of Oxford, Fellow 
of All Souls’ College, Oxford. Vol. III. Third Edition. Re-written. 
Methuen & Co., Ltd. 25s. net. 


As we noticed at the time of their publication, ante, p. 454, the present 
volume was issued with Vol. II, but the interest of their contents forbade 
our dealing with both at once. This volume continues the account of 
the Mediwval Common Law, which is the subject of Book III in the series, 
covering the period from 1066 to 1485. Part I of this book discussed the 
sources and general development of the Common Law, and Part II, which 
fills this volume, discusses in six chapters the Rules of Law— the Land Law ; 
Crime and Tort; Contract and Quasi-Contract; Status; Succession to 
Chattels ; and Procedure and Pleading. We can do little more than notice 
Chap. I, “The Land Law,” which takes us back to the early period of 
Real Property Law. 

To a well regulated legal mind nothing can be of greater interest than 
the old system of real actions—the writ of right, the assize of novel disseisin, 
writs of entry—all of which lasted in theory till 1833, though long before 
that they bad been displaced in practice by the action of ejectment, origin- 
ally invented to reinstate a lessee dispossessed of his term, but afterwards, 
by the help of Messrs. Doe & Roe, used as the remedy for the disseised 
freeholder. Of course, as soon as the King’s peace was established and 
there were courts to which men could appeal for redress, rules of procedure 
and forms of action were invented, but what is specially striking about 
the early lawyers is the multiplicity of forms of action and writs which they 
invented for all conceivable cases. The list can be seen in s. 33 of the Real 
Property Limitation Act, 1833, which abolished the lot. For the latest 





account of them, as they were knownin reallife, itisnecessary togoto Booth’s 

teal Actions, published over a hundred years ago. There was nogreat variety 
about the writs of right, which were classed as proprietary actions, though, 
as in other real actions, it was not essential to show an absolute title against 
allthe world. A writ of right might be brought on a tortious seisin (Litt. 
s.478),andfromtheearliesttimes the claimant required to show only a title 
relatively better than the defendant’s. The trouble about writs of right 
was the difficult and dilatory nature of the procedure, a legacy from 
antiquity which they never succeeded in shaking off ; and there was always 
the chance, until 1819, that the defendant might prefer the risk of battle 
to the uncertainty of the law. 

So people said, don’t let us bother about title at all, but if a man has 
been turned out of possession—disseised—let him be put back as quickly 
as possible while the disseisin is still recent ; and thus the assize of novel 
disseisin was, as Bracton says, invented with great expenditure of thought, 
in order that there might be a speedy end of the matter absque magndé juris 
solemnitate. And this was found so convenient that the remedy was 
extended to cases where the disseisin was not recent, but a change in the 
title had taken place ; where, for instance, the disseisee had died, his heir 
could recover possession by an assize of mort d’ ancestor. And concurrently 
with these possessory remedies, which, if not founded upon, were analogous 
to the possessory interdict unde vi of Roman Law, there were a whole series 
of writs of entry—another form of possessory action—adapted to all the 
particular defects which the claimant might allege in the defendant’s title 

writs of entry in the per, in the per and cui, in the post, and others, the 
gist of the matter being that the defendant's title was alleged to be derived, 
in some more or less circuitous way indicated by these prepositions, under 
a disseisin of the claimant or his ancestor. All this is very clearly explainéd 
by Professor Holdsworth, but it leaves one wondering at the extraordinary 
ingenuity displayed by the early lawyers in doing in difficult and complicated 
ways what is now done by a single process, the action for recovery of 
possession. 

From Real Actions Professor Holdsworth passes to the distinctions 
between tenures—free and unfree tenures—and then to the nature of seisin, 
and the various estates which could be created in land, and to the power of 
alienation. This has a more practical bearing on modern law, for it shows 
the origin of conceptions which have lasted to the present time, but which 
are about to give place to new ideas. Tenure is not formally abolished by 
the Law of Property Act, 1922, but in fact the abolition of escheat and of 
copyhold tenure removes the last incidents of tenure, and the fee simple 
becomes absolute ownership; and though the term fee simple is retained, 
it is a misnomer, for it connotes descent to the heir, and such descent also 
isabolished. But the various limited estates of which Professor Holdsworth 
traces the history are still familiar features of our law; we have the estate 
tail—with its curious history of legal fiction defeating the clearly expressed 
intention of the Legislature—estates for life and remainders; but all these 
are to cease to exist as legal estates, and are to become equitable interests. 
The change, however, will not cut them adrift from their origins, nor will 
the study of their history become less interesting. 

Then, again, Professor Holdsworth traces the four forms of co-ownership 
—joint tenancy, coparcenary, tenancy by entireties and tenancy in common, 
and these, except the first, cease to exist. Coparcenary and tenancy by 
entireties (the latter only possible in the case of husband and wife married 
before 1883) are abolished, and tenancy in common cannot exist in land, 
either at law or in equity, but on'y in the proceeds of sale of land. Joint 
tenancy alone remains. Covenants running with the land are so much a 
feature of present law that it is interesting to find Professor Holdsworth 
tracing their history from Bracton’s time, and approving of the rule in 
Austerberry v. Corporation of Oldham, 29 Ch. D. 750, that the burden of 
covenants never runs with the land at law—save as between landlord and 
tenant—as consistent with the true doctrine of early times. 

The section on the Forms of Conveyance traces the passage of ideas 
from conveyance by livery of seisin to conveyance by grant; but really 
delivery is the fundamental fact throughout. At first the delivery of 
something symbolical of the land. ‘‘ Under the old law,” said Bereford, 
C.J., a8 far back as the Year Books of 3 Ed. II, “ it is the practice to enfeoff 
a man without charter by horn or spur or rod’’; and though it is done now 
by charter—or conveyance—alone, yet the deed has to be delivered. 
Professor Holdsworth, at p. 223, speaks of a time ‘‘ when the document 
lying on the ground between the parties was lifted up by one of them.”’ 
But it is still common form in some manors—the Manor of Wakefield, for 
instance—to speak of the surrender being “lifted and taken.”’ 

In the chapter on “ Crime and Tort,’’ Professor Holdsworth traces the 
transformation of ‘* benefit of clergy ’’ from a special privilege of the clergy 
into a “complicated series of rules exempting certain persons from the 
death penalty incurred by those found guilty of certain felonies.’ It was 
one of the most singular incidents in the development of the criminal law, 
and was in effect an amelioration of the law by legal fiction corresponding 
to the fiction which in real property law allowed an estate tail to be barred. 
In this chapter the Possession and Ownership of Chattels is dealt with, 
including the development of personal actions, and also the position of a 
bailee—his liability and his right to sue if deprived of possession of the 
article, a question which is one of the chief matters of interest in Justice 
Holmes’ Common Law, written, of course, long before he was on the bench 
of the United States Supreme Court. According to present law the bailee’s 
right to sue is founded on his possession: The Winkfield, 1902, P. 42. 
Whether this is historically correct, or whether the right to sue was founded 
on his liability to be sued by the bailor, is doubtful, but Professor 
Holdsworth (p. 346) thinks that the evidence is in favour of the right being 
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based on possession. No discussion of possession of chattels would be 
complete without a reference to the well-known case of Cochrane v. Moore, 
25 Q.B.D. 57, with its examination of the necessity of delivery in order to 
pass the property, and this, with the recognized exceptions to the general 
rule, is referred to at p. 354. And the chapter on Contract and Quasi- 
Contract contains a very interesting account of the development of the 
action of assumpsit, and its extension to remedy the breach of executory 
contracts and of implied contracts. It is interesting to find the statement 
(p. 430) in 1436 that an actionin case lay against a doctor who gave medicines, 
but did not cure the disease. We believe the rule now is less strict. 

We have only touched upon a few of the matters which Professor 
Holdsworth discusses and which he illuminates with a wealth of reference 
which testifies at once to his learning and to the completeness of his 
researches. Few students, perhaps, will cover the whole work, but every 
serious student of the law will find much to instruct and interest him, and 
he will recognize throughout his study the abiding value of the monumental 
task which Professor Holdsworth has undertaken and which he performs 
so well. 





The Law of Bastardy. 


Tue Law oF AFFILIATION AND Bastarvy. By Guy Lusatnaton, Barrister- 
at-Law. With Statutes, Notes, Forms, &c. Fourth Edition by Witt1am 
Bent Ley Pourcaass, M.A., M.B., D.P.H., Barrister-at-Law. Butterworth 
and Co; Shaw & Sons, Ltd. 10s. 6d. net. 


The last edition of this useful guide to Bastardy law was published in 
1916. Since then there has been the Affiliation Orders (Increase of 
Maximum Payment) Act, 1918, and the duty of issuing new forms or 
amending the existing ones, which under the former legislation was 
imposed on the Local Government Board, has been transferred to the 
Ministry of Health. The book furnishes a carefully annotated text of the 
Bastardy statutes, the principal one being the Bastardy Laws Amendment 
Act, 1872, and the cases referred to include the recent decision in Boyce v. 
Cox, 1921,1K.B.149,onthe meaning of “single woman.” in s.3o0f that Act, 
and the numerous cases on s. 4, which confers on justices the power of 
making maintenance orders, are very fully stated and well arranged. 
The section on Gestation includes a statement of Gaskill v. Gaskill, 1921, 
P. 425, before Lord Birkenhead; we noticed recently the paper in the 
Lancet by one of the medical experts who gave evidence in this case; and 
there is a useful section on Legitimacy. Further legislation is pending 
and the Bastardy Bill has passed the House of Commons. This increases 
the maximum for an affiliation order to 20s. a week and makes provision 
as to the appointment and duties of collecting officers, and as to the issue 
of a summons; so that there will be new matter for the next edition. 








Books of the Week. 


Accountants.—Accountants’ Costs and Time Records. By R. C. pE 
ZoucneE, F.C.A., and K. H. Mackenzie, F.C.A. Gee & Co. (Publishers), 
Ltd. 6s. 6d. net; post 6s. 10d. 


Local Government.—Local Authority Finance, Accounts and Auditing. 
By J. H. Burton. Gee & Co. (Publishers), Ltd. 15s. net; post 15s. 6d. 

Fiction.—The Justice-Clerk: a Tale. By W. D. Lyrtt. William 
Hodge & Co., Ltd. 7s. 6d. net. 








Correspondence. 


The Enemies of Liberty. 
[To the Editor of the Solicitors’ Journal and Weekly Reporter.] 


Sir.—In your review of my book you write ‘‘ Church and 
chapel stand for morality”’; but my argument was that they 
used to stand primarily for religion. I could write a long essay 
on the distinction ; but obviously your journal has no space for 
such an essay, and I will be as brief as I can without appearing 
too dogmatic. ’ 

It. seems to me that in these sceptical days religion tends to be 
confounded with moral philosophy. Morality grows up with the 
evolution of human society, and is from time to time codified into 
philosophy by thinkers like Confucius, Aristotle, Epicurus, 
Seneca, and others. Religion, on the other hand, is primarily 
concerned to explain the relation of man to the universe and 
particularly to God. 

The State enforces morality by punishment in this world 
and the church by punishment in the next. The moral 
philosopher relies on persuasion, and on the lessons of experience. 
A sin is, however, not an offence against man so much as an offence 
against God. A sinful act is such, not because it is immoral, but 
because it offends God. Throughout India the British Govern- 
ment enforces humanitarian morality as opposed to religious 
acts which are intended to please the god of the native, and it 
would to-day probably haul a Simeon Stylites from his pillar in 
the cause of humanity. 





Religious leaders have frequently concerned themselves with 
morality ; but faith has almost invariably counted for more than 
works. Orthodoxy in belief is obviously more important to 
salvation than invariable rectitude. ‘‘ Religion is a collateral 
security for virtue.’”’ A saint need not be a gentleman, nor, as 
Charles II remarked, will God punish a man for taking a little 
pleasure by the way. Moral lapses are less important than 
obstinate heresy. 

Anyone who reads the records of the Inquisition, or any 
classical treatise on theology, or (if he wants to keep awake) 
the autobiography of Benvenuto Cellini, will see this distinction 
clearly maintained. My criticism of church and chapel is that the 
exposition of supernatural doctrines is nowadays postponed to 
the advocacy of petty interference with the consumption of 
fermented liquors, with Sunday games, street gambling. and 
courtship on open spaces. In this campaign church and chapel 
are not guiding anyone to a better theory of the universe or of 
human conduct. 

The medieval churchmen would to-day have had something to 
say about Einstein, and they, at least saved Europe from such a 
disaster as the war of 1914 to 1918. Religion surely means 
something more than ‘“ standing for’’ the compulsory enforce- 
ment of, say, total abstinence, by the police—not by the fear of 
losing church fellowship. 

E. S. P. HAYNEs. 

38, St. John’s Wood Park, N.W.8. 

Ist July. 

[We anticipated a reply to the particular remark which Mr. 
Haynes objects to. We were aware that it was not on the lines 
of his argument, and though we think it was not inappropriate, 
we are pleased to print his reply. But of course we cannot con- 
tinue the argument. Was it not, however, Secley who said that 
religion was ‘morality touched with enthusiam”’ ?—Ed. S.J.] 








OF THE WEEK. 
House of Lords. 


POSTMASTER-GENERAL v. LIVERPOOL CORPORATION. 


22nd June. 


CASES 


Exectriciry—Escarrt or CuRRENT—EXPLOsION—INJURY TO TELEPHONE 
PrrEs AND CABLES OF PoSTMASTER-GENERAL—NEGLIGENCE—TELEGRAPH 
Act, 1878, s. 8. 


The Postmaster-General brought an action against the Liverpool Corporation, 
claiming the expense which he had been put to in repairing telephone pipes 
and cables which had been damaged owing to an explosion caused by the escapa 
of electric current from a main the property of the corporation. 


Held, that the action failed on the ground that the pipes and cables had been 
negligently laid by the Postmaster-General., 


This was an action brought in the Liverpool County Court for damages 
for injury to the plaintifi’s teléphone system, caused by the escape of 
electric current from the defendants’ main. The grounds on which it was 
alleged that the defendants were liable were, (1) nuisance, (2) under s. 8 
of the Telegraph Act, 1878, (3) negligence. The last ground was abandoned 
at the trial. The county court judge decided in the defendants’ favour 
on both the other grounds. On 17th June, 1896, the corporation entered 
into an agreement with the National Teleplfone Company, by clause 15 
of which it was provided as follows: “The company shall hold the cor- 
poration free from liability to any claim for compensation from the company 
in respect of any damage or injury to the wires or telephone system of the 
company which may arise from the existence in the said streets of the 
electric lighting mains.’ In 1903 the corporation gave their consent, 
subject to the above agreement to the laying by the telephone company 
of the pipes and cables, and the manhole, the damage to which was the 
subject matter of the action. The county court judge found that the 
pipes and cables were negligently laid. Some years before the accident, 
the Postmaster-General took over the undertaking of the National Tele- 
phone Company, and the pipes, cables and manhole became his property. 
The Divisional Court reversed the decision of the county court judge, 
and gave judgment for the Postmaster-General on the ground of nuisance, 
and s. 8 of the Telegraph Act, 1878, which provided that any one injuring 
the telegraph lines of the Postmaster-General should be liable to make 
good and also to pay a fine for interruption. The Court of Appeal held 
that the corporation had not lost the protection conferred by s. 6 of the 
Telegraph Act, 1868, the effect of which was that clause 15 of the agreement 
remained in existence at the time of the accident, and governed the relations 
of thé corporation and Postmaster-General. 

Lord BrrKENHEAD said that he would himself have been almost content 
to leave this matter where it was left by the county court judge, whose 
judgment reflected the greatest credit on himself and also on the bench 
of which he was a member. But in the first place, two learned judges 
of the King’s Bench Division had come to an opposite conclusion ; in the 
second place their lordships were informed that a decision adverse to the 
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appellant might lead to fresh legislation ; and in the third place at least 
one important point of law arose for decision. The appellant argued 
that he was entitled to damages under s. 8 of the Telegraph Act, 1878. 
It was contended that this section was so widely drawn that it extended to 
a case in which the injury complained of was actually caused by the Post- 
master-General himself, and in support of that proposition an observation 
of Lord Justice Scrutton, in Postmaster-General v. Blackpool and Fleetwood 
Tramroad Company, 1921,1 K.B. 114, was cited. He did not agree with 
that observation. Nor did he agree with the observation of the Master 
of the Rolls in the same case without qualification. That, moreover, was 
not a decision of s. 8 of the Telegraph Act, 1878, but upon a provision of 
a private Act which was differently worded. But he thought that neither 
the section of the private Act nor s. 8 of the Telegraph Act, 1878, applied 
where the damage was due to the want of reasonable care or skill on the 
part of the Postmaster-General in selecting the position of his telephone 
cable. It was suggested that this decision might involve fresh legislation. 
He would watch with interest the passage through Parliament of any legis- 
lation having for its object the payment by other people of damages to 
the Postmaster-General for injury caused to his pipes by his own default. 


| 


| 


In his opinion, s. 8 had no application at all in any case where damage | 
was caused by the Postmaster-General’s own negligence, or by the negligence | 


of those for whom by legal succession or otherwise the Postmaster-General 
was responsible. This consideration in itself was sufficient to dispose 


of most of this case. 


The main contention of the respondents was that | 


the Postmaster-General was bound by clause 15 of the agreement of 17th | 


June, 1896. Why was he not so bound? It was admitted that the 
telephone company could not have laid down their telephone pipes in 
the public street without the licence of the corporation, and it was admitted 
that the Postmaster-General could not have done so, so that in the latter 
case the corporation would have had power to insert the condition con- 


tained in clause 15. But the Postmaster-General claimed to take advantage 


of the licence of the corporation without observing the stipulation inserted | 


in the agreement for their own protection. 


If he desired the withdrawal | 


of that stipulation he could have applied for relief under s. 4 (2) of the | 


Telegraph Act, 1892, but that sub-section made it plain that the Legislature 


contemplated the survival of the condition while providing a statutory | 


mode of putting an end to it. That clearly involved that otherwise the 
Postmaster-General would be bound by the terms of the agreement. The 


only answer offered by the Postmaster-General to that was that the agree- | 


ment ceased to operate because the licence to the telephone company was 
determined. 


The agreement contained no limit of time. In the Court of Appeal, 


There was neither force nor fairness in that contention. | 


great reliance was placed by the respondents on s. 6 of the Telegraph | 


Act, 1868. 


His judgment however, was not based on that section, but | 


was based on broader grounds. The Postmaster-General inherited an 


advantage and a burden. Could he continue to enjoy the one while 
ignoring the other? He knew no authority for that proposition. He 
thought that this was a hopeless appeal without any merit in fact or any 
foundation in law. He greatly regretted that the Postmaster-General 
had not rested content with the admirable judgments of the Court of 
Appeal. The appeal would be dismissed, with costs. 

Lords Arkinson, SHaw, Wreneury and Carson concurred, and shared 


the regret expressed by Lord Birkenhead.—CounseL: Sir Ernest Pollock, | 


K.C., and Lynskey ; Maugham, K.C., Singleton, K.C., and DL, Blease. 
Souicirors : Nolicitor to the Post Office ; F. Venn & Co., for Walter Moon, 
Town Clerk, Liverpool. 

[Reported by 8. E. Witttams, Barrister-at-Law.] 


Court of Appeal. 


WOOD v. MANCHESTER CORPORATION. No. 2. 
Epucation—Uncertiricatep TeacheER—SALARY—SPEcIAL ConTRACT— 

Extra Satary—Aportion or BurnuaM ScaLe—Errectr. 

The plaintiff was engaged by the defendants, in 1909, as an uncertificated 
teacher in a special day school, under a contract whereby she was to receive £10 
@ year neoore than an ordinary uncertificated teacher in an ordinary school of 
similar standing from time to time. In 1921 the Burnham scale of pay was 
adopted by the defendant authority. The maximum allowed under this scale 
was £182, and the plaintiff claimed arrears of salary on the footing that she 
was entitled, under her special contract, to receive £10 a year in excess of that 
maximum, The county court judge decided in her favour, but the Divisional 
Court reversed that decision, holding that there was no evidence of any special 
contract on which the plaintiff could rely, and that she was not entitled to 
receive £10 a year in addition to the maximum under the Burnham scale. 


Held (reversing the decision of the Divisional Court), that there was evidence 


Ist June, 


to support the finding of a special contract entitling the plaintiff to £10 a year | 
in addition to the maximum under the Burnham scale, and the judgment of | 


the county court judge must therefore be restored, 


Appeal from a decision of the Divisional Court (reported 67 Sox. J. 351). 
The plaintiff, Mrs, Wood, an uncertificated teacher, entered the employment 
of the defendant authority as such in 1909, under a contract by which she 
was to receive £10 per annum in addition to the maximum salary paid to 
ordinary uncertificated teachers in an ordinary school of similar standing, 
from time totime. The maximum salary payable to ordinary uncertificated 
teachers in ordinary schools was raised in 1919 to £160 per annum, and in 
that year the plaintiff became entitled to receive in all £170 a year, In 


1921 the Burnham scale was adopted by the defendants, and came into 
operation, and the maximum under that scale was fixed at £182, in place 
of the then existing maximum of £160. In 1922 the plaintiff began pro- 
ceedings against the defendants for arrears of salary, claiming that under 
her special contract she was entitled to receive £10 a year in excess of the 
maximum under the Burnham scheme. The county court judge decided 
in her favour, but that decision was reversed by the Divisional Court, who 
held that there was no evidence of any special contract on which the 
plaintiff could rely as entitling her to the additional £10 in excess of the 
Burnham scale. The plaintiff appealed. : 
Bankes, L.J.: This is an appeal from a Divisional Court setting aside 
a judgment of a learned county court judge, and I wish to say two things 
at the outset, to make what I propose to say clear. First, we are not 
trying this case; secondly, there is an appeal only from a learned county 
court judge on a question of law. Of course, a question of law may arise 
when it is said that he decided on some point on which there was no evidence 
before him; but if it is said, or sought to be said, that he decided wrongly 
on the construction of some document, or the effect of some document, the 
appeal, in my opnion, must be in reference to the particular point of law 
which was submitted to him, and it is not open to a person who submits 
@ particular point of law to a learned county court judge in a particular 
way to appeal on a different point of law which might have arisen on the 
facts. In this case the point which was put before the Divisional Court 
was not the point submitted to the learned county court judge. It was 
contended before us that there was no evidence before the learned county 
court judge that the plaintiff was employed on any other than the scale 
applicable at the time to uncertificated assistant teachers in special schools ; 
as and when that scale was altered, she has taken advantage of it, and 
the last change that has been made is the Burnham scale; the lady has 
taken advantage of that scale, and that, therefore, is her salary at the 
moment and she cannot claim or ask, if she seeks to take advantage of the 
Burnham scale, for anything in addition to that scale, because she was 
employed on a scale applicable to assistant teachers in special schools, 
Now I think that that point deserves serious consideration in any case to 
which it applies, but the case, as presented by the plaintiff's particulars, 
was not that case at all or anything approaching that case. Her case had 
nothing to do with scales. Her case was that she was appointed at a 
salary which was to be in excess of the salary paid to an uncertificated 
assistant teacher in schools other than special schools of the same standard 
as herself. That was the bargain which she asserted in her particulars of 
claim, and I do not see that that assertion of her cause of action was ever 
seriously challenged by the defendants before the learned county court 
judge. The learned county court judge in his note states quite shortly 
what the plaintiff said in reference to her employment, and there is no trace 
of any cross-examination of the plaintiff on that point. The learned county 
court judge’s judgment is quite plain on the point, because he finds the 
special contract in the terms pleaded by the plaintiff, and he goes on to say 
that the defence raised by the defendants did not challenge that contention. 
The case presented to the learned county court judge was this special 
contract, nothing to do with scale at all, a salary arrived at in a particular 
way which involved adding a bonus to the scale which was at the time 
applied to the assistant teachers in schools other than special schools. 
The plaintiff's evidence was consistent with the case pleaded, and if her 
case as pleaded was to be challenged she ought to have been cross-examined 
on it, but she was not cross-examined on it, and I think that the attitude 
taken up by both counsel throughout the trial justified the learned judge 
in coming to, the conclusion at which he arrived, that her special contract 
was not really challenged. The question thus resolves itself into one of 
fact applicable to the plaintiff's case and no other case, and that is, what 
were the exact terms on which she was appointed ? Was she appointed 
on a special contract applicable to herself, and herself alone, which had 
nothing to do with a scale applicable to persons in her position, but was a 
bargain applicable to herself personally ? The case which the defendants 
desire to present, and have now endeavoured to present here, and did 
successfully present in the Divisional Court, in my opinion, does not arise 
When it does arise, it deserves serious consideration. All I need to say 
here is that, in my opinion, the plaintiff was entitled to maintain the 
judgment which the learned county court judge gave in her favour on the 
case which she pleaded, the evidence she gave and the attitude of both 
learned counsel towards the case presented to the learned county court 
judge. I think, therefore, that the appeal must be allowed with costs and 
the judgment of the Divisional Court reversed with costs here and below, 
Scrurron, L.J., in concurring, said : I can quite see that a very serious 
question may arise requiring the most careful consideration when the 
proper materials are before the court and the proper point is taken. When 
a teacher is appointed on a scale which gives particular advantages to a 
particular class of teacher, and a subsequent scale comes into existence 
which gives a higher salary but takes away the particular advantages, a 
very serious question may arise depending on the facts in the particular 
case as to whether the teacher can both take advantage of the higher 
salary under the later scale and keep the special advantages of the earlier 
scale. In my view, this case will not decide that point at all. If it arises 
in any future casé, it will be investigated, I hope, more carefully than this 
one has been below. The plaintiff issued a claim alleging that she agreed 
to serve the defendants as an uncertificated assistant teacher at a salary 
of £10 per annum in excess of the salary receivable by an ordinary 
uncertificated assistant teacher, and the way in which her case was put 
was that she had a special bargain that she was to have £10 more than the 
ordinary uncertificated teacher was getting from time totime. The question 
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obviously turns on the nature of the bargain made. There may be a 
special bargain made with a special teacher or with a class of teachers. 
On the other hand, there may be a simple appointment on a scale, and then 
the question will be in each case whether that scale has been superseded, 
in the particular case, by another scale. If it is a fact that the teacher is 
taking advantage of the second scale at one period and not allowing it at 
another period, the question of approbation and reprobation may arise 
which may require careful consideration, but the point does not arise in 
this case. The case came before the county court judge on a pleading 
which alleges a special contract. The learned judge in his judgment 
finds in express terms that there is a special contract practically in the 
terms originally alleged. The Divisional Court set aside that judgment, 
on the ground that there was no evidence on which the judge could find 
that there was a special contract. But I think there was evidence, in the 
way the case was argued, which the learned judge could treat as admitting 
that there was a special contract but that it had been altered by the 
introduction of the Burnham scale. It is quite obvious that a case put as 
this case was as turning on a special contract with the plaintiff cannot be 
a test case for any other case. ‘The point here is raised on a special contract 
with the plaintitf, and it cannot be a test case for any other case, The 
judgment of the county court judge must be restored. 

Atkin, L.J : The evidence of the plaintiff was sufficient to justify the 
county court judge in coming to the conclusion that she proved the contract 
which she had alleged in her pleadings. Apart from that, it is plain that 
the learned judge was entitled to find, from the conduct of the case, that 
that was the contract and that the only point was whether the plaintifi 
accepted the Burnham scale, and, by so accepting it had excluded herself 
from relying on her special contract. If there was evidence on which the 
learned judge could find what the original contract was, and if the plaintiff 
had in fact established her case, it seems to me that no objection can be 
taken to the judgment. The county court judge found that the contract 
was not varied by the plaintifi’s acceptance of the Burnham scale. She 
is therefore still in the employment of the defendants under the terms of 
the original contract, and not on the terms of the Burnham scale, and the 
Burnham scale only operates so as to give her a larger salary because she 
is entitled to £10 more than the ordinary teachers are receiving under the 
Burnham scale. The matter seems to me to be really an unimportant 
matter, because the Education Committee are in a position at any moment, 
on reasonable notice, to secure that any teacher of theirs shall accept any 
terms they like to impose. That has not been done, and the position must 
be judged on the facts as they now stand. The judgment of the Divisional 
Court proceeded on a wrong view of the facts. Appeal allowed.—CounskL : 
T. Eastham, K.C., and H. H. Slesser ; Cyril Atkinson, K.C., and R. M’Cleary. 
Soxicrrors: Shaen, Roscoe, Massey & Co.; Austin & Austin for P. M. 
Heath, Town Hall, Manchester. 

[Reported by T. W. Moraan, Barrister-at-Law.] 


ROWLAND v. DIVALL. No. 2. 11th June. 


ContTract—SaLe or Goops—SaLe or Moror Carn—VENpDoOR’s RiGutT TO 
Se_t—Imp.iep Conpirion as TO—BreEACH—MorTor CAR SUBSEQUENTLY 
FOUND TO HAVE BEEN STOLEN—FAILURE OF CONSIDERATION—SALE OF 
Goons Act, 1893, 56 & 57 Vict. c. 71, s. 12, s-s. (1). 


By s. 12, 8-8. (1), of the Sale of Goods Act, 1893, “‘In a contract of sale, 
unless the circumstances of the contract are such as to show a different intention, 
thereis—(1) animplied condition on the part of the seller that... in the case of 
an agreement to sell, he will have a right to sell the goods at the time when the 
property is to pass.” The plaintiff, a motor car dealer, bought a motor car 
from the defendant for £334. The motor car was delivered to the plaintiff in 
June, 1922, and he drove it to his place of business and there exhibited it for 
sale and ultimately sold it for £400. The motor car had, in fact, been stolen 
from the owner, but that fact was not discovered until September, 1922, when 
the police took possession of the motor car. Thereupon the plaintiff refunded 
to the purchaser the £400 which the purchaser had paid him for the motor car. 
The owner of the motor car had insured it against (inter alia) thefts, and the 
insurance company having paid the loss under the policy, the motor car 
thereupon became their property. The plaintiff bought the motor car from 
the insurance company for £260, and then brought an action against the 
defendant to recover from him £334 as money paid on a consideration which 
had failed. The learned judge held that as the plaintiff and his purchaser 
had had the use of the motor car from about June to September, there had not 
been a totai failure of consideration, and that, therefore, the claim failed. On 
appeal, 

Held, that the use of the motor car which the plaintiff had had was no part 
of the consideration that he had contracted for. He had contracted to buy th 
property in and lawful possession of the motor car, free from risk of dis- 
possession, but the possession which he did obtain was unlawful and he was 
exposed to the risk of an action being brought against him by the true owner 
of the motor car. There was, therefore, a total failure of consideration, having 
regard to the implied condition as to title contained in 8, 12, 8-8. (1), of the 
Sale of Goods Act, 1893, and the plaintiff was entitled to recover the price paid 
by him for the motor car to the defendant as money paid on a consideration 
which had totally failed,and was not bound to treat that condition as a warranty 
and recover damages only. 


Appeal from the judgment of Bray, J. The plaintiff claimed to recover 
from the defendant £334, being the price which he had paid the defendant 
for a motor car, as money paid on a consideration which had totally failed, 
Some time after the plaintiff had bought the motor car from the defendant, 


and had re-sold it to a purchaser at a profit, the police took possession 
of the motor car on the ground that it had been stolen from the owner 
and that the defendant had no title to sell it. Thereupon the plaintiff 
refunded the price to his purchaser and subsequently, after buying the 
motor car from the insurance company, who had indemnified the owner 
against the loss by theft, he sued the defendant to recover from him the 
price which he, the plaintiff, had paid the defendant for the motor car. 
The learned judge who tried the case held that there had not been a total 
failure of consideration and gave judgment for the defendant. The plaintiff 
appealed. 

Bankes, L.J.: Whatever doubt there may have been as to the legal 
position of a person in the position of the plaintiff in this case was settled 
by the passing of the Sale of Goods Act, 1893, 8. 12 of which provided that 
“in a contract of sale, unless the circumstances are such as to show a 
different intention, there is (1) an implied condition on the part of the seller 
that in the case of an agreement to sell he will have a right to sell the 
goods.” The plaintiff bought the motor car and had it delivered to him 
in June, 1922, and he remained in possession of it and exhibited it in his 
shop and, ultimately, sold it, and it was not discovered that the motor car 
was a stolen motor car until September. So he had it in his possession 
and in fact drove it from where he bought it to his place of business. The 
motor car was taken possession of by the police on the ground that it had 
been stolen from the owner. The plaintitf bought it from the insurance 
company with whom the real owner had insured it; but that seems to me 
to be quite an immaterial matter. He then brought the action to recover 
back the money he had paid for it on the ground of the total failure of 
consideration. It cannot any longer he disputed that since the Sale of 
Goods Act, 1893, there was an implied condition on the part of the seller, 
the defendant, that he had a right to sell the motor car. Unless or until 
something happened to change that condition into a warranty, it seems to 
me that the plaintiff must have the right to set up that he is entitled to 
the recovery of the purchase money on the ground of failure of consideration. 
By s. 53 of the Sale of Goods Act, 1893, “ where there is a breach of warranty 
by the seller, or where the buyer elects or is compelled to treat any breach 
of a condition on the part of the seller as a breach of warranty,” then, of 
course, the buyer’s remedy lies in damages. Mr. Doughty contends that 
this is a case in which the buyer is forced to treat the condition as a warranty, 
because he had the use of the motor car for a period, and he referred to 
several authorities in support of that condition. But when the authorities 
are looked at, it is apparent that in all of them the buyer got some part of 
what he contracted to purchase or procure, In this case, that cannot 
possibly be said. The purchaser of the motor car here received nothing, 
no portion of what he had agreed to buy. It is quite true that a motor car 
was handed over to him, but the person who handed it over to him had 
no right to hand it over to him and no title to it; and in these circum- 
stances, the use by the purchaser of the motor car to the extent to which 
he did use it in this case, seems to me to be quite immaterial in considering 
whether anything was done which compelled him to say, or entitled the 
seller to him to say, that the condition had ever been waived, or had been 
converted into a warranty. In these circumstances, I think that the right 
of the purchaser to recover the whole of the purchase money remains, and 
that the view taken by the learned judge, that the purchaser should sue in 
damages, was, in the circumstances, not justified, and the appeal must be 
allowed and judgment must be entered for the plaintiff, with costs here 
and below. 

Scrutron, L.J.: The discussion which this case has received during the 
argument made it reasonably cl¢ar to me that the learned judge below 
came to an erroneous conclusion. Before the Sale of Goods Act, 1893, 
there was a good deal of confusion in the authorities as to the exact nature, 
if any, of the contract of the vendor as to the title which he conferred in 
the goods which he sold. It has ranged from the maxim of “ caveat 
emptor’? to what was supposed to be the real rule as to the title warranted 
by the vendor. Gradually, a large number of txceptions crept in, and at 
last the exception became the rule. It was the rule that the vendor did 
warrant to have a title to what he purported to sell, except in special cases, 
such as the sheriff who does not warrant the title. Then came the Sale 
of Goods Act, 1893, and it did rather more than re-enact the rule. It 
re-enacted the rule as a condition and not as warranty. Once you get it 
as a condition and the condition is broken, the contract can be rescinded 
and the return of the purchase money demanded; and treating it as a 
condition, there appears to be no difficulty whatever in recovering the 
purchase money, unless the purchaser, with knowledge, has held on to the 
bargain so as to waive the condition and rely on his claim for breach of 
warranty in damages. But Mr. Doughty contends that the buyer cannot 
rescind the contract unless he can return the subject-matter. That is 
precisely what the plaintiff is complaining of in this case, that he cannot 
return the motor car to the defendant because the defendant was not the 
true owner of it and had no right to sell it. The plaintiff cannot restore 
what was to be sold to him because he was never given the legal title and 
legal right to possession. Consequently, he cannot return it ; and it would 
be perfectly absurd to apply the rule about restitutio to it. A breach like 
this is a breach of a condition that the seller has a right to sell the goods. 
It is difficult to reconcile the authorities on the subject of the rule that in 
many cases the return of money cannot bo obtained unless the subject- 
matter is restored. It certainly seems to me that, in a case of rescission 
for the breach of a condition that the seller has a right to sell the goods, 
it cannot be that the purchaser is deprived of any right to get back the 
purchase money because he cannot restore the goods, which, from the 
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the seller has no right to in the circumstances. For these reasons, I think 
the learned judge below came to a wrong conclusion, and that in this case 
the plaintiff is entitled to recover the whole of the purchase money as and 
for a total failure of the consideration, as the seller did not give what he 
contracted to give, namely, the legal ownership of the motor car and the 
legal right to po ssion of it. 

Arkin, L.J.: I agree. It seems to me that, in this case, there has been 
a total failure of consideration, that is to say, that the buyer has not got 
that which he paid his price for. He paid his price in order that he might 
have the property, and he has not got it. It is true that the seller gave 
him de facto possession ; but the seller had not the right to possession and 
could not give to the buyer the right to possession; so that the buyer 
during the time that he had the motor car in his possession had-no right 
to possession and had been at all times liable to the true owner of the 
motor car in damages for its conversion. There is no doubt that the buyer 
has been unable to make the motor car his own, and that the damages might 
amount to very much more than the price that the buyer in fact paid for it. 
What he had the right to get was the property in the motor car. That is 


proved by the Sale of Goods Act, 1893. In a contract of sale there is an 
implied condition on the part of the seller that he has a right to sell the 
goods. The only difficulty that I have arises on the language of s. 11, 
which provides that a condition may be treated as a warranty, and lays 
down the general rule as to what follows from a condition being a condition 
and when it may become a warranty. Sections 12, 13, 14 and 15 lay down 
what are the conditions which are to be implied in a contract of sale. It 
is said here, that where there was a case of a contract of sale which was 


not severable, and the buyer had accepted the goods, the claim to the pro- 


perty had pa i to the buver. If that be so, then the Act of 1893 seems 


to say that the breach of any condition by the seller can only be treated 
as a breach of warranty. But I think that the true answer to that is that 
the seller cannot sell goods which are not his property. I think it is the 
intention to make the goods the property of the buyer, and I think that 
the right view is to say that there was a term of the contract implied, 
namely, that th mdition could be treated as a ground for rejecting the 
zoods and for repudiation. I think that would be the true implied term. 
One difficulty is that there must be not merely a right to reject, but a right 
to sue for the price on failure of consideration for the sale, and also that 
there is no obligation on the part of the buyer to return the goods ; for, 
ex hy si, the seller has no good title to receive the goods back, and, 
on the facts, the trouble has arisen because the goods have been taken from 
the buyer because some third person has the right to take them from him. 
Now, in these circumstances, can it make any difference that the buyer 
has received, and has used the goods before finding out that there was a 
breach of t condition? In my opinion it makes no difference at all. 
The buyer epted them on the representation by the seller that he had 
the right to deal with the goods, but the seller had no right and could 
convey to the buver no right to use the goods atall. In those circumstances, 
the buyer has not r d any part of that which he is entitled to receive 


He has not received the property and he has not received the right to the 
possession of the goods. Therefore, there has been a total failure of 
consideration, and the plaintiff should succeed and judgment should be 
r £334, with costs. Appeal allowed.—CounseL: Rayner 
(loddard, K.C., and F. J. Tucker ; Doughty and R. Jennings. Sowicrrors : 
Peacock & Goddard, for Luff, Raymond & Blanchard, Blandford; J. C. 


Buckwell, Brighton. 
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High Court—Chancery Division. 


In re BRINTON: BRINTON v. PREEN. Russell, J. 7th June. 


ADMINISTRATION—LeEGacies SETTLED—INTEREST ON Unpatp LEGACIEs. 
The court has } er here real lio has been postponed for the bi nefit 
of the residuary legatees to direct that a legatee should be paid, not £4 per cent. 


under Order 65, rule G4, but £5 per cent. as from one year from the death of 
the t lalor uj he legacy moneys. 

In re Burley, 1917, W.N. 115, applied. 

This was a summons askiag at what rate and from what time or times 
interest ought to be paid to a legatee. The facts were as follows: By his 
will dated 17th August, 1912, a testator, after certain specific and pecuniary 
bequests, devised and bequeathed all his real and personal estate to his 
trustees upon trust for sale and conversion with power to postpone sale 
for such period, however prolonged, as should in their uncontrolled discretion 
seem proper, and out of the proceeds of sale to invest the sum of £5,000 
upon trust to pay the income to his wife, the plaintiff, during her life, and 
after her decease in trust for the residuary legatees, and to hold the residue 
in trust for the children in the manner therein set forth. By a codicil 
dated 8th February, 1913, the testator bequeathed to his trustees the sum 
of £2,500, making with the sum of £5,000, £7,500, to be held by them upon 
the trusts in the will in favour of the plaintiff, and he declared that the said 
sum of £7,500 should be paid in priority to all other legacies. He died 
in 1914. At that time the executors considered it doubtful whether the 
estate, if realized, would be suflicient to meet all the legacies, and they 
thought that it would be for the benefit of all parties to postpone the sale 
and conversion. In 1919 they were able to realize certain assets and invest 
£3,500 in National War Bonds in part satisfaction of the plaintiff’s legacies, 
and in 192] they were able to invest two further sums of £3,000 and £1,000 





to make up the said legacies in full. £4 per cent. interest had been paid 
from twelve months from the death. The plaintiif now claimed £5 per 
cent., relying on Jn re Burley. The residuary legatees contended that the 
statement in Theobald on Wills, 7th edition, p. 192, ought to be adopted, 
that the rate of interest at £4 per cent. having been paid by rule of court 
(Order LV, rule 65) could only be altered by rule of court. They distin- 
guished Jn re Burley on the ground that there was no power to postpone in 
that case, and £5 per cent. was only granted from the date of the order. 

RUSSELL, J., after stating the facts, said: I am satisfied the trustees 
postponed the sale in order to get the best price. This postponement 
was for the benefit of the residue, and the result has been an enormous 
increase in the value of the property falling to the residuary legatees. 
The plaintiff has been kept out of her legacy, not improperly, but for 
the benefit of the residue by reason of the delay in converting the estate. 
In these circumstances it seems right to direct that she shall be paid, not 
£4 per cent., but £5 per cent., and having regard to the decision in /n re 
Burley, supra, 1 consider that I have the power so to direct. The plaintiff 
must be paid the difference between £4 per cent. and £5 per cent. as from 
one year from the death of the testater down to the various dates when 
investments were made to answer the legacies.—CouNSEL: Preston, K.C., 
and Bryan Farrer ; C. A. Bennett, K.C., and Adams; Church; Cecil Turner. 
Souicrrors: Stow, Preston & Lyttelton for Evershed & Tomkinson, 
Birmingham; Day & Son for Ivens, Morton & Morton, Kidderminster ; 
Tomlin & Dinwiddy for F. R. Clarke, Walsall; Bird & Bird. 

[Reported by L. M. May, Barrister-at-Law.] 
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DEAN v. DEAN. Duke, P. 11th June. 

HusBanp AND Wire—JupiciaL SEPARATION—PERMANENT ALIMONY 
-Duty or Reaistrar—DIscrRETION OF CouRT AS TO PROPORTION 
TO BE ALLOTTED TO THE WIFE OUT OF THE JoINT [NCOME—MATRIMONIAL 

Causes Act, 1857, 20 & 21 Vict. c. 85, ss. 17-22. 

The registrar, having ascertained the joint income of the husband and wife, 
was right in making an allotment to the wife of one-third in accordance with 
the usual practice, and in leaving any question of varying the proportion 
of the joint income to the decision of the Court. The fluctuating nature of 
the income was a good ground for reducing the proportion, and in this case 
an allowance to the wife of one-fourth of the joint income, instead of one-third, 
was reasonable. But the facis that the marriage was a secret one ; that the 
husband's income was then much less; and that the allowance that he then 
made to his wife was much less than she would now receive, were no reasons 
for further reduction. The wife was entitled to share in the husband's increased 
prosperily. 


This was a summons by way of appeal to the judge from the order of a 
registrar on the petition of a wife for permanent alimony after a decree 
of judicial separation on the ground of desertion (the desertion being 
non-compliance with a decree of restitution of conjugal rights); and 
was adjourned into Court for judgment. The facts of the case are set 
out in the judgment. 

Duke, P., in the course of his judgment, said: The learned registrar 
has found that the husband’s income has in recent years amounted to 
as much as’£7,000 or £8,000, and that his average income for the last three 
years has after the payment of taxes been £5,700. The wife has no income 
of her own, and the registrar has awarded her one-third of the available 
income, t.e., £1,900 a year. There is one child of which the wife has the 
custody. She has been allowed a further sum of £150 a year for the main- 
tenance of the child, and there is no complaint as to that, but the allowance 
made to the wife is questioned on behalf of the husband on the ground 
that in view of the fluctuating nature of the income and also of the circum- 
stances of the married life, which it is said, are abnormal, the standard 
rate of one-third should not be applied. The powers of the Court in 
regard to awarding maintenance have different origins, and are subject 
to different considerations. This is a question of permanent alimony 
after a decree of judicial separation, and the powers of the Court in regard 
to it are derived from ss. 17 and 22 of the Matrimonial Causes Act, 1857 ; 
of which s. 17 empowers the Court, when it has granted a decree of judicial 
separation on the application of a wife, to make any order for alimony 
which shall be deemed just, and s. 22 directs the Court in all suits and 
proceedings, other than proceedings to dissolve any marriage, to act and 
give relief on principles and rules as nearly as may be conformable to 
those on which the Ecclesiastical Courts acted. The application of s. 22 
is material as the Ecclesiastical Courts had power to decree permanent 
alimony, and a long course of practice in these Courts had established 
one-fifth of the joint income as the normal rate of alimony pendente lite, 
and one-third as the normal rate of permanent alimony. Experience 
has shown that the usual order worked justice in the majority of cases, 
but neither then nor since has there been a hard and fast rule. The learned 
registrar, it was said, said that if discretion was to be invoked to vary the 
usual rate, the party desiring that must come to the Court, and he was 
quite right. The discretion is in my view one to be exercised by the Court, 
and not in the Registry. The following are the circumstances in which 
I am asked to exercise it. The parties met in 1907. The wife was at 
that time being trained as a typist, and the husband was being trained 








been 
to 8 
to hi 
the « 
wife 

woul 
of cx 
posit 
is not 
of or 
In re 
no w 
wife | 
Why 
of liv 
astice 
comn 
i.e., f 
4 Eq 
tenar 
stand 
as in 

to w 
v. We 
1898, 
main‘ 
77 L. 
cond 
on nc 
come 
be mi 
furthe 
for tl 
to th 
Hume 
and 
the hi 
wife. 


C 
F 


TREAT 
Avs 
The 

of the 

1920, 

to the 

Austri 

provisi 

are qu 
matter 


Bar! 


This 
Bank | 
Austri 
the pr 
provisi 
(1) the 
in the 
Counci 
bank ; 
the b 
provis 
and 
recogn 












Articld 
for in 
retain 
the ca; 











ooo 8 


Sew =e We 


_—crP = 











July 7, 1923 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


[Vol. 67] 705 








to business in the service of a firm in which he had relations, and hoped 
to become a partner. Intimacy arose between the parties, and they 
were married towards the end of 1908, and their child was born early 
in 1909. The marriage was kept secret, as the husband was afraid it might 
damage his prospects. There was no matrimonial home in the full sense, 
but the husband maintained the wife in a flat, at which he visited her. His 
income was then only some hundreds a year, and he made her an allowance 
of £35 a month, subsequently increased to £50 a month, and that continued 
until the desertion which obliged her to sue ‘for restitution. Meanwhile 
his income had very much increased, first to £1,300, then for two years 
to about £2,000—and again after a year, in which there was said to be 
a loss, to £6,000. The average net income of the last three years had 
been found to be £5,700, and that finding is not attacked, but I am asked 
to say that the usual proportion of that income should not be awarded 
to her on the grounds, (1) that the income is a fluctuating one, and (2) that 
the circumstances of the marriage were abnormal, and do not entitle the 
wife to expect such an income as the application of the one-third rule 
would give her. As regards the first point, the law provides a means 
of correcting any hardship caused by a serious change in the husband’s 
position. In view, however, of the fluctuating nature of the income, which 
is not like one proceeding from land or safe investments, I think an allowance 
of one-fourth instead of one-third will be in accordance with practice. 
In regard to the second point, it must be remembered that the wife in 
no way brought about the separation. She was always anxious to be a 
wife in the fullest sense, and it was the husband who would not let her be. 
Why should she suffer now because she acquiesced in a moderate scale 
of living? The wife’s right to maintenance is not dependent on Ecclesi- 
astical law or on the Matrimonial Causes Act, 1857, but it rests on the 
common law. She is entitled to pledge her husband’s credit for necessaries, 
ie., for maintenance suitable to her station in life: see Harris v. Morris, 
4 Eq. 41; Wilson v. Glossop, 58 L.T.R. 707, 20 Q.B.D. 354. The main- 
tenance or alimony granted by this Court is in lieu of that right, and the 
standard rule of one-third has been applied even in regard to large incomes, 
as in Cooke v. Cooke, 2 Phill. 40; Otway v. Otway, 2 Phill. 109. Authorities 
to which I have referred as in favour of the husband are: Wood 
v. Wood, 64 L.T.R. 586, 1891, P. 272; Kettlewell v. Kettlewell, 77 L.T.R. 631, 
1898, P.138. These are not directly in point, as they are cases of permanent 
maintenance after divorce, but are guides to discretion. Sykes v. Sykes, 
77 L.T.R. 150, 1897, P. 306 may be referred to. I find nothing in the 
conduct of the wife in this case to take it out of the exercise of the discretion 
on normal lines. Indeed I am satisfied that the hope of good days to 
come was held out to her. The order appealed against will therefore 
be modified to this extent that instead of £1,900, the husband will, until 
further order, pay the wife £1,500 a year free of tax, besides £150 a year 
for the child free of tax. The wife to have her costs. Leave to appeal 
to the Court of Appeal was granted if required——CounseL: Sir Ellis 
Hume- Williams, K.C.; and Van den Berg for the husband; Singleton, K.C., 
and Noel Middleton for the wife. Sotrcrrors: Waltons & Co., for 
the husband; Gibson & Weldon, for R. B. Stephenson, Liverpool, for the 
wife. 

[Reported by C. G. TALBOT-PoNsONBY, Barrister-at-Law.] 


CASES OF LAST SITTINGS. 
High Court—Chancery Division. 


LUXARDO v. THE PUBLIC TRUSTEE. 
9th, 10th and 11th May. 


Treaty or Prace—Avustro-HuNGARIAN BANK—NATIONAL OF FORMER 
AUSTRIAN EmprrE—ARTICLE 206—ARTICLE 249. 


The property in this country of the Austro-Hungarian Bank at the dates 
of the coming into force of the Treaty of Peace with Austria on 16th July, 
1920, and of the Treaty of Peace with Hungary of 26th July, 1921, is subject 
to the provisions of Article 246 (b) of Section 4 of the Treaty of Peace with 
Austria, and Article 4 of the Annex to Section 4, and to the corresponding 
provisions of Treaty of Peace with Hungary, and Article 206 and Article 249 
are quite independent of one another, and addressed to perfectly different 
matters. 


Barber v. Edger, 1898, A.C. 748, applied. 


This was an action in which the liquidators of the Austro-Hungarian 
Bank appointed in pursuance of Article 206 of the Treaty of Peace with 
Austria and Article 189 of the Treaty of Peace with Hungary claimed that 
the property of the bank in this country was not the subject-matter of the 
provisions of Article 249 (b) and Article 4 of the Annex on the grounds, 
(1) that the provisions of Article 249, and of the corresponding Articles 
in the Treaty of Peace with Hungary, and the provisions of the Orders in 
Council giving effect to these articles did not in terms apply to the 
bank; and (2) that even if those articles and orders did in terms apply to 
the bank and its property here, the Treaties of Peace contained special 
provisions relating to the bank with which the articles in question did not, 
and were not intended to interfere, and that the presumption of law 
recognized and applied in Barber v. Edger (supra), applied to this case. 
Article 249 (b) provided that, subject to any contrary stipulations provided 
for in that Treaty, the Allied and Associated Powers reserved the right to 
retain and liquidate all property, rights and interests which at the date of 
the carrying into force of the Treaty belonged to nationals of the former 


tomer, J. 








Austrian Empire or companies controlled by them, and were within the 
territories, colonies, protectorates,and possessions of such Powers, that such 
liquidation should be carried out in accordance with the laws of the Allied 
or Associated State concerned, and that the owner should not be able to 
dispose of such property, rights and interests, or subject them to any charge 
without the consent of that State. By Article 4 of the Annex to Section 4, 
it was provided that all the property, rights and interests, of nationals of 
the former Austrian Empire within the limits of any Allied or Associated 
Power, and the net proceeds of their sale, liquidation or other dealing 
therewith, might be charged by that Allied or Associated Power with certain 
payments. By the Treaty of Peace (Austria) Order, 1920, it was provided 
(inter alia) that Section 4 and the Annex thereto of the Treaty of Peace 
should have full force and effect as law, and that for the purpose of carrying 
out the same, all property, rights and interests within His Majesty’s 
Dominions or Protectorates belonging to nationals of the former Austrian 
Empire at the date when the Treaty came into force, and the net proceeds 
of their sale, liquidation or other dealing therewith should be thereby charged 
with certain payments in respect of claims of British nationals. 

Romer, J., after stating the facts, said: The first question to be deter- 
mined is whether at the date of the coming into force of the Treaty of 
Peace with Austria the bank was a national of the former Austrian Empire. 
The bank had a constitution which was voted bythe Parliaments of Austria 
and Hungary, and its statutes were the result of two correspondent laws 
passed by those states. But there is no doubt that the bank was formed 
under Austrian Law, and that it had its seat in Vienna, and on the evidence 
I come to the conclusion that at the date of the coming into force of the 
Treaty of Peace with Austria, the bank was a national of the former Austrian 
Empire. Whether the bank was also a national of Hungary I cannot 
determine on the evidence. Article 249 and the Annex adopted on a larger 
scale for the discharge of the liability of the Austrian Government to this 
country, and its nationals, the method usual in commerce for discharging 
the liability of a merchant resident in Austria, to one resident in this 
country. The effect of it was that Austria purchased compulsorily from 
its nationals their property in this country, and handed over that property 
to its British creditors in part discharge of its liabilities to them. No 
confiscation of Austriannationals’ private property was intended or effected. 
If this view of the effect and purpose of Art. 249 is correct, it is clear that 
its provisions in no way interfere with the liquidation, compulsory or 
otherwise, of the general assets of an Austrian national that had property 
in this country. The only effect of the article in this respect is to sub- 
stitute an asset in Austria for an asset in this country. Art. 206 on the 
other hand deals with the currency notes of the bank which has the exclusive 
right in both States of the Monarchy of issuing currency notes. Under 
that article the Governments of the various independent states into which 
the Austro-Hungarian Monarchy was split up at the end of October, 1918, 
including Austria and Hungary, were required gradually to return the 
currency notes therein mentioned and replace them by new currencies. 
The notes so returned were to be handed over to the Reparations Com- 
mission in exchange for certificates issued to the respective governments, 
and these certificates would entitle those governments to rank as creditors 
against the bank to the same extent as the currency notes would have done. 
For that purpose ss. 6 and 7 of Art. 206 put the bank into liquidation, 
The article then proceeded to adjust (s. 8) the rights between the holders of 
currency notes issued before the break up of the Monarchy, and those 
issued afterwards, and (s. 9) to adjust the rights of the various holders 
of notes as against the securities deposited with the bank by the Austrian 
and Hungaran Governments. Thisjatter section does not as the plaintifis 
contend give the holders of the currency notes therein referred to a right 
against the assets of the bank in this country inconsistent with the rights 
conferred upon the Britith Government and its nationals by Art. 249. 
The section merely deprives the holders of currency notes issued prior to 
October, 1918, of their right to rank pari passu against the Austrian and 
Hungarian Government securities, leaving them the right they already 
possess of ranking equally as claims against all other assets of the bank, 
whatever those assets might be. There is nothing in those provisions 
inconsistent with Art. 249, which does not interfere with the general liquida- 
tion of the bank. The liquidators will only apply the assets of the bank 
in discharge of its liabilities in accordance with Art. 206, but having regard 
to Art.249 the assets that were in thiscountry when the Treaty came into 
force will merely be replaced by assets in Austrian assets that will be of 
equal value if the Austrian Government carries out the obligations under- 
taken by it under Art. 249. In my judgment Articles 206 and 249 
are quite independent of each other, and are addressed to property distinct 
materially. The action must accordingly be dismissed.—CounsEL: Sir E, 
Pollock, K.C., Sir John Simon, K.C., and HL. F. Spence; Sir Douglas Hogg, 
Attorney-General, Sir Thomas Inskip, Solicitor-General, and Gavin 
Simonds. Souicrrors: Bull & Bull; Coward and Hawkesley, Sms and 
Chance ; Albert Saville. ° 

(Reported by L. M. May, Barrister-at-Law.] 








Mr. Francis Law Latham, of Gads Hill Place, Higham-by-Rochester, 
Kent, and of the Inner Temple, sometime Advocate-General of Bombay, 
who died on 4th April, has left estate of the value of £69,654, with net 
personalty £65,841. He bequeathed £1,600 to his two sons for such 
charitable purposes as they may select; a number of small legacies and 
annuities to relatives and servants; and, on the death of his wife, various 
rare books to Brasenose College, Oxford. 
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High Court—King’s Bench Division. 


JENKINS v. FEIT. 4th May. 
QUESTIONS AS TO CONVICTIONS FOR OTHER 
CrimmnaL Evipence Act, 1898, 61 & 62 


Div. Court. 


CrmmaL Law—Evipence 
OFFENCES—ADMISSIBILITY 
Vict. c. 36, 8. 1 (f). 

The mere asking of a question prohibited by s. 1 (f) of the Criminal Evidence 
Act, 189%, does not necessarily involve the dismissal of an information during 
the hearing of which the question is asked Where, however, such a question 
is asked, the court should consider whether the impression created by the improper 
question or the answer thereto is capable of being effaced when the task of forming 
the judgment arises, and whether a fair conclusion can be arrived at upon that 
part of the evidence which is not open to criticism, 


Case stated by the Birmingham stipendiary magistrate. On 10th January 
1923 an information was laid by an inspector of police that the respondent 
Feit, did, on certain specified dates, permit certain premises of which she was 
the occupier, to be used for the purpose of habitual prostitution. The 
house had been raided by the police, and one, Olive Mason, and another 
woman, were found in their respective bedrooms, each witha man, During 
the proceedings the solicitor for the prosecution put the following question : 
““T put it to you that you have been prosecuted for allowing Olive Mason 
to use your house for the purpose of prostitution.’’ The respondent 
replied, ‘‘ Not to my knowledge.’’ The solicitor then asked her if she had 
been convicted of such an offence, and received the same answer. On the 
matter being pressed, she denied having paid any fine in respect of such a 
conviction, The solicitor for the respondent objected to these questions 
being put. The respondent was, in fact, prosecuted in 1917 for keeping a 
brothel at the same house, but the case was dismissed on the ground that 
Olive Mason alone used the premises for the purpose of prostitution. The 
solicitor for the respondent submitted that under s. 1 (f) of the Criminal 
Evidence Act, 1898, the questions were inadmissible, and the magistrate, 
being of opinion that the questions were not admissible, dismissed the 
information on that ground, This case was then stated. By s. 1 (f) of 
the Criminal Evidence Act, 1898, it is provided: ‘‘ A person charged and 
called as a witness in pursuance of this Act shall not be asked, and if asked 
shall not be required to answer, any question tending to show that he has 
committed or been convicted of or been charged with any offence other than 
that wherewith he is then charged, or is of bad character, unless (i) the 
proof that he has committed or been convicted of such other offence is 
admissible evidence to show that he is guilty of the offence wherewith he 
is then charged ; or (ii) he has personally or by his advocate asked questions 
of the witnesses for the prosecution with a view to estabiish his own good 
character, or the nature or conduct of the defence is such as to involve 
imputations on the character of the prosecutor or the witnesses for the 
prosecution ; or (iii) he has given evidence against any other person charged 
with the same offence.”’ 

Lord Hewart, C.J., delivering judgment, stated the facts, and said that 
the apparent effect of the magistrate’s decision was that as a matter of law, 
because certain inadmissible questions had been asked, he had no course 
open to him, but to dismiss the information, His lordship then read the 
material portion of s, 1 of the Act of 1898, and said that the matter was 
explained in FR. v. Filis, 1910, 2 K.B. 746, where Bray, J., delivering the 
judgment of the Court of Criminal Appeal said, at p. 763, ‘‘ The statute 
provides that the question shall not be asked. The reason of this is plain, 
because in most cases the mischief is done by the asking of the question. 
The jury naturally assume that no such question would be put unless there 
was foundation for it, and the more objection is made to it by the prisoner’s 
counsel, the stronger to their minds becomes that assumption. It is most 
damaging to the prisoner's case for his counsel to get up and argue that 
a question is inadmissible because it tends to show that the prisoner has 
committed another crime. In this case, in order to make his objection 
clear, Mr. Elliott was obliged to tell the recorder in the hearing of the jury 
that there was another charge pending against the appellant which was 
contained in another indictment. This, of itself, unless removed by some 
clear statement from the recorder, that they must dismiss the question from 
their minds, must prejudice the jury. That is the reason, in our opinion, 
why the statute forbade the question even being asked. In our opinion 
it is the duty of the judge not to wait for any objection from the prisoner’s 
counsel, but to stop such questions himself, and if by mischance the question 
be put, it is equally the clear duty of the judge to direct the jury to dis- 
regard it, and not let it influence their minds.” If the contention of the 
respondent had been correct the words ‘‘ unless removed by some clear 
statement from the recorder that they must dismiss the question from their 
minds, *’ or, again, “it is equally the clear duty of the judge to direct 
the jury to disregard it and not let it influence their minds’’ would be 
misleading surplusage ; “it would have been enough to say that the mere 
asking of such questions concluded the matter. That was not the doctrine 
laid down in #. v. Eilis nor was it the doctrine laid down in Barker v. 
Arnold, 1911, 2 K.B. 120. In that case Lord Alverstone said, at p. 122: 
“The question, therefore, is an improper one forbidden by the Act, and 
undoubtedly if such a question is put a primd facie case arises for quashing 
the conviction, because this Court cannot say whether the minds of the 
justices may not have been afiected thereby.’ Again, Bray, J., at p. 123, 
said: ‘‘ We cannot quash this conviction unless we come to the conclusion 
that if such a question is merely asked the conviction must in every case 
be quashed. I decline to go that length.” If the learned stipendiary in 
the present case meant, as his lordship thought he meant and said, that 


the mere asking of the improper questions was, in his mind, conclusive as 
a matter of law that the information must be dismissed, he came to a 
conclusion which was erroneous inlaw. But it was suggested that he might 
have meant that, the improper questions having been asked, he could not 
in that particular case, and contemplating the state of his own individual 
mind in that case, get rid of the impression unfortunately created by the 
improper questions and so arrive at a fair conclusion upon that part of 
the evidence which was not open to criticiem. In his lordship’s view that 
was not what the learned magistrate said, and it did not seem to be what 
he meant. He seemed to have acted upon the proposition that the mere 
asking of a question prohibited by the Act of 1898 involved the consequence 
that the information must be dismissed. The case should be sent back 
to the learned magistrate with the direction that the mere asking of 
questions, such as those objected to in the present case, was not conclusive, 
but that it was necessary for him to consider whether the impression made 
upon his mind by those questions, or by the answers given to them, could 
or could not be effaced when the task of forming his judgment arose, and 
whether upon the evidence which was not open to any objection the 
materials were such as to lead to a conviction. The appeal, therefore, in 
his opinion, succeeded. 

Rocue and Branson, J.J., concurred, and the appeal was allowed.— 
Counset :’ Maurice Healy; Norman Birkett. Sotricrrors: Wilfrid J. 
Day, Birmingham ; Philip Baker & Co., Birmingham. 

[Reported by J. L. DENISON, Barr'ster-at-Law.] 
MONNICKENDAM »v. LEANSE. 25th April. 
VENDOR AND PurcHASER—CoNTRACT TO PurcHasE House—MEMORANDUM 

INSUFFICIENT TO SATISFY STATUTE OF Fravps—Forreitvre or Deposit 

—STATUTE or Fravups, 29 Car. 2, c. 3, s. 4. 

A purchaser sought to recover from a vendor £200, paid by way of deposit 
for the purchase of a house, on the ground that there was no memorandum of 
agreement sufficient to satisfy s. 4 of the Statute of Frauds. There was, 
however, a contract between the parties for the purchase of the house. The 
purchaser repudiated the contract alihough the vendor was willing to carry out 
his part of the bargain. 

Held, that the purchaser was not entitled to recover the deposit, 


Lee, 3 M. & G. 452, and Thomas v. Brown, 1 Q.B.D. 


Horridge, J. 


Sweet v. 714, 
r fe rred to. 


Casson v. Roberts, 31 Beav. 613, questioned. 


The plaintiff in this action sought to recover from the defendant the 
sum of £200 paid by him to the defendant by way of deposit in respect 


of the purchase of a house. He alleged that the agreement was not con- 
tained in a memorandum sufficient to satisfy s. 4 of the Statute of Frauds. 
It was alleged by the defendant that the agreement was accurately set 
out in the memorandum, which was written out and placed on the back 
of the original receipt for the deposit. 

Horripee,. J., in the course of his judgment, said: That he accepted 
the evidence of the defendant that there was a completed agreement. It 
had not, however, been signed in its completed form either by the plaintiff 
or the defendant. He had to consider whether in a case where there was 
an agreement to buy land and no memorandum sufficient to satisfy the 
Statute of Frauds, the buyer could repudiate the transaction and recover 
his deposit. In the present case he found that the defendant was always 
ready and willing to carry out his part of the bargain, but that the plaintiff, 
through ‘his solicitor, repudiated’ it on his part. He also found that a 
contract had been made by the plaintiff to buy the house for £1,200 and 
to deposit £200. It was necessary to ascertain the state of the law on the 
point. The case of Sweet v. Lee, 3 M. & G. 452, was in his view accurately 
summarized in the argument in Thomas v. Brown, 1 Q.B.D. at p. 719, 
where it was said: “In Chitty on Contracts, 10th edition, p. 581, it is 
said, citing Sweet v. Lee, that the mere fact of one party having paid money 
to another under a contract which he cannot enforce against the latter 
because of its non-compliance with the Statute of Frauds, will not entitle 
the party who has paid such money to recover the same as on a failure 
of consideration.” Sweet v. Lee was an authority against the plaintifi’s 
claim, while Casson v. Roberts, 31 Beav. 613 (in which it was held that 
where there was no contract within the meaning of the Statute of Frauds 
the purchaser was entitled to recover his deposit), was in his favour. 
Moreover, in Thomas v. Brown, supra, Quain, J., said, at p. 724: “ With 
regard to the decision of Casson v. Roberts, I do not think that it has much 
bearing upon the present question, but I must say that I do not think the 
reasons upon which it proceeded are satisfactory.” His lordship referred 
to Howe v. Smith, 27 C.D. 89, at p. 98, and Soper v. Arnold, 14 A.C. 429, 
at p. 435, as showing what was the function of a deposit paid under these 
circumstances, and said that in the present case there was no suggestion 
that the defendant had not applied the deposit for the purpose for which 
it was intended, In his view, on the facts as he found them, there had 
been a good contract between the parties, but one which could not be 
enforced under the Statute of Frauds, and the deposit having been paid 
in pursuance of that contract and the defendant being entitled to hold it 
as security against the purchaser’s not choosing to proceed with the 
transaction, there had been no total failure of consideration which would 
entitle the plaintiff to recover his deposit. Having regard to his view 
that the decision in Casson v. Roberts, supra, was in conflict with that in 
the earlier case of Sweet v. Lee, supra, and to the comments of Quain, J., 
in Thomas v. Brown, supra, upon the decision in Casson v. Roberts, supra, 
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his lordship considered himself entitled to disregard the view expressed in 
the latter case and to hold that the plaintiff was not entitled to recover. 
CounsEL : Jowitt, K.C., and Picciotio ; Craig Henderson, K.C., and Dunkels. 
SoticyrorS : Hyman Isaacs, Lewis & Mills ; Raphael, Zefferit & Co. 
{Reported by J. L. Denison, Barrister-at-Law.] 
COMMISSIONERS OF INLAND REVENUE v. HUNI. Rowlatt, J. 
Ist and 2nd May. 


ReveNvueE—Svuper-Tax\—ALien Resipinc Asroap—Nortice ReEQuirina 
RETURN TO BE MADE—SERVICE OvT OF J URISDICTION—FINANCE (1909-10 
Act, 1910, s. 72. 

The provisions of s. 72 of the Finance (1909-10) Act, 1910, relating to the 
service of a notice requiring a return of income to be made for purposes 
of super-tax, are not so restricted as to preclude the service of such a notice out 
of the jurisdiction. 


The respondent, who was of Swiss nationality, was the managing director 
of a company which carried on business in England and elsewhere, and held 
anumber of shares in the company. In the year 1917-18 he was resident 
in Paris and only came to England on several occasions for a few days at 
a time, having no residence in the United Kingdom and carrying on 
no business there at that time. Notice requiring him to make a return 
of his income for the purposes of assessment to super-tax was sent by 
registered post to his address in Paris, but he failed to comply withit. The 
Commissioners then, in accordance with their powers under s. 72 (5) of the 
Finance (1909-10) Act, 1910, made an assessment upon him for super-tax 
for the year ending 5th April, 1918, and sent notice thereof to him by 
registered post to his address in Paris. He thereupon appealed against this 
assessment on the grounds that the service was not justified, that con- 
sequently there was no failure to comply with the notice, and that it was 
only because of failure to comply with the notice that jurisdiction was given 
to the Commissioners to make the assessment. The Commissioners upheld 
his contentions and discharged the assessment, but stated this case. By 
8. 72 of the Finance (1909-10) Act, 1910, it is provided: ‘(1) The super-tax 
shall be assessed and charged by the Commissioners for the special purposes 
of the Acts relating to Income Tax (in this Act referred to as the Special 
Commissioners). (2) Every person upon whom notice is served in manner 
prescribed by regulations under this section by the Special Commissioners 
requiring him to make a return of his total income from all sources . . . 
shall, whether he is or is not chargeable with \the super-tax, make such a 
return in the form and within the time required by the notice. (3) It shall 
be the duty of every person chargeable with the super-tax to give notice 
that he is chargeable to the Special Commissioners before the thirtieth day 
# September in the year for which the super-tax is chargeable... 
(4) If any person without reasonable excuse fails to make any return or to 
give any notice required by this section, he shall be liable to a penalty . . . 
(5) Jf any person fails to make a return under this section . . . the Special 
Commissioners may make an assessment of the super-tax according to the 
best of their judgment.” 

Row.att, J., in the course of his judgment, said: Now it has been 
decided, both in this Court and in the Court of Appeal, that a non-resident 
is as liable to super-tax in respect of his English income as a resident, and 
that he can be assessed for what it is worth. I say “for what it is worth,” 
because super-tax is not upon the income of the year, but upon the income 
of the year before, and it may be that a non-resident and a foreigner may be 
assessed in this year, although in this year he has no property in this 
country at all and has nothing whatever to do with it. But the question 
is whether in this case the machinery has failed the Revenue. There is a 
group of provisions, which are applicable to super-tax, which enables the 
Revenue Authorities to assess a person who is abroad in the name of his 
agent, and so on. I do not think those provisions throw much light upon 
this question, because it has been held several times that they are in 
augmentation of the powers of the Revenue and not in limitation of them. 
The Finance (1909-10) Act, 1910, is absolute in its terms. There is no 
question about that. It provides for the service of this notice, and under 
rules which are made service by post to the last address is sufficient, and the 
effect of service of the notice is this: the statute says that the person to 
whom it is addressed shall make a return and, independently of the notice, 
if he is liable to super-tax, it is his duty to make a return, so that, so far, 
anybody who is served, on those words, wherever he is, who is chargeable 
to super-tax, by reason of having the year before had an income here, is 
bound to make a return or to give notice as the case may be. ‘The effect 
of not making the return or of not giving the notice is to render htm liable 
toa penalty. But there is another effect of not making a return—it is not 
80 in the case of notice—that is, that he may be assessed by the Special 
Commissioners according to the best of their judgment. Now the question 
here—and it is the only question—is whether the generality of those words 
is to be cut down as a matter of construction, so as to prevent them 
authorising theservice of this notice. Thatis whatit comesto. Iam notcertain 
that it does not come down to this : whether an address out of therealmis 
an address within the meaning of the Statutory Rules. A great deal has been 
said in the course of this argument about a non-resident and about an alien, 
but I think I am confronted with the question as to the operation of this 
statute without the realm. I do not suppose that a resident and an 
Englishman often has to be served by post abroad, but the question is the 
same question. In the words of the statute there is no distinction drawn 
between aliens or residents or non-residents or anything of that sort; the 
question really is as to whether the statute is to be cut down so as not to 





serve notices abroad. Now the principle involved here is the principle that 
Acts of Parliament are primd facie not to be construed so as to assume 
jurisdiction without the realm. And, of course, where it comes to the case 
of creating a duty abroad or creating an offence abroad, both of which, of 
course, can be done by Parliament, and can be done unquestionably in the 
case of British subjects, there is a difficulty with regard to others, but the 
courts have to recognise it. When it comes to a question of imposing a 
duty or creating an offence abroad, of course the courts are bound to look 
narrowly at the statute to see whether that is what is meant. But I 
apprehend there is no difliculty of that sort in the way if what the statute 
really directs is the mere service of a notice, and that is all it is. There is 
no international difliculty involved in serving a notice abroad. If a statute 
said that a person was to have a notice of dishonour served upon him abroad, 
or some notice of that sort was to be served, nobody would suggest that 
there was any difficulty in extending that to foreign countries. It may have 
consequences, but it is a mere notice, and the question really is whether 
that is the way I ought to look at this case. The respondent says that the 
notice of assessment is bad too, because it was served upon him abroad. 
That I cannot think is bad. If a man has been validly assessed in England, 
what principle of international law is to be invoked to limit the words of the 
statute which says that he may be told he has been assessed ? I cannot 
conceive. But the notice to deliver a return is put in a different light. 
It was put as if it was the initiation of proceedings against him—the creation 
of a duty to appear or something of that sort, and of course the imposition 
of a penalty upon him if he does not. Now it seems to me that this 
machinery has several aspects. It may lead to the commission of an 
offence. What effect that has abroad it is not for me to say now. It creates 
a duty. I think there is involved in this machinery the mere giving of a 
notice as a preliminary to the Commissioners proceeding to do something 
which they are entitled to do with regard to this gentleman in respect of his 
present or past property in this country, and that I ought not to limit the 
words of the section so as to make this notice, as a mere notice, null and 
void. In the argument naturally one was referred fairly often to all the 
cases about writs. If this was a judicial process emanating against this 
gentleman, there would be a great deal to be said for that sort of analogy. 
I do not think it is that. I look at the statute and I see plain words, and 
I am told that I must necessarily limit them. Although I can see the 
arguments in favour of limiting them, I do not think they amount to 
showing a necessity for their limitation. That being so, I do not think I can 
limit them, and therefore I must allow the appeal and give judgment for 
the Crown with costs.—CounseL: Sir 7’. Inskip (Solicitor-General), and 
R. Hills ; Latter, K.C., and Cyril King. Souicrrors: Solicitor of Inland 
Revenue ; Nisbet, Drew & Loughborough. 
[Reported by J. L, DENisoN, Barrister-at-Law,] 


Court of Criminal Appeal. 


REX v. WILLIAM DAVID JENKINS. REX v. DAVID 
EVANS-JONES. 30th April. 

PREVENTION OF CorrUPTION—‘‘ MONEY... PAID... 

.. A Pustic Bopy ’’— 

PAYMENTS MADE BY ConTRACTOR TO AGENT OF DistRIct CouncIL— 


CrminaAL Law 
TO . .. A PERSON IN THE EMPLOYMENT OF . 


WueETHER PAYMENTS MADE CoRRUPTLY—BuRDEN OF PROOF— 

PREVENTION OF CorRUPTION Act, 1916, 6 & 7 Geo. 5, c. 64, 8. 2. 

By 8. 2 of the Prevention of Corruption Act, 1916, ‘‘ Where in any proceedings 
against a person for an offence under the Prevention of Corruption Act, 1906... 
it is proved that any money, gift or other consideration has been paid or given 
to or received by a person in the employmert . . . of a public body, by or from 
a persor , or agent of a person, holding or seeking to obtain a contract from .. . 
public body, the money, gift or consideration shall be deemed to have been paid 
or given and received corruptly . . . unless the contrary is proved.” 


T he effect of the section is that where such payments have been proved to have 
been made, such payments shall be deemed to have been made corruptly unless the 
contrary is proved, that is to say, that the defence must establish to the satis- 
faction of the jury thai the payments or gifts made in the circumstances referred 
to in the section have not been made corruptly. 

Where the prosecution have proved that payments or gifts have been made 
in the circumstances specified in the section, the burden is on the defence to 
prove to the satisfaction of the jury that such payments have not been made 
corruptly, and the burden which lies on the de fe nce is nol satisfied by any 
evidence which falls short of satisfying the jury on that point. 


Appeals against convictions, 

The appellants were tried at Cardiff Assizes on indictments charging 
Evans-Jones with making a corrupt payment to Jenkins, and Jenkins 
was charged with aiding and abetting. They were also charged with 
conspiring to commit corruption. The appellant, David Evans-Jones was 
the managing director of a firm of building contractors in South Wales, and 
the appellant, Jenkins, was the architect of the Aberdare Urban District 
Council. The firm of building contractors of which Evans-Jones was the 
managing director, obtained a contract from the Aberdare Urban District 
Council in connection with their housing scheme. It was discovered at an 
inquiry which followed the failure of the scheme, that substantial payments 
had been made by Evans-Jones to Jenkins, The trial judge in directing 
the jury, said: ‘* Are you satisfied of the explanation which they ’”’ (the 
appellants) “ have given you that the payments were not corruptly made ? 
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Have they established to your satisfaction that it was an honest transaction ? 
If they have, acquit them; if they have not, convict them.’’ The judge 
also told the jury to remember that the prosecution must satisfy them that 
the appellants were guilty of conspiracy, and that if they had any doubt 
they must acquit them. On the other hand, the prisoners must satisfy 
them that they were not corrupt, and if the jury had any doubt af that they 
ought to find the prisoners guilty. The jury acquitted the appellants on 
the charges of conspiracy and convicted them of corruption, 

Lord Hewarr. C.J., in delivering the judgment of the court (Lord 
Hewart, (.J., SHeaRMAN and Branson, JJ.), said that the offence 
of which the appellants were convicted was created by the Pre- 
vention of Corruption Act, 1906, which prohibited gifts to agents 
as inducements to do or forbear from doing any acts in relation 
to their principals’ business. By s-s. (3) of s. 1 of that Act, 
“A person serving under the Crown or under any corporation, or 
any municipal, borough, county, or district council, or any board of 
guardians, is an agent within the meaning of this Act.’’ By s. 2 of the 
Prevention of Corruption Act, 1916; ‘* Where in any proceedings against 
a person for an offence under the Prevention of Corruption Act, 1906... 
it is proved that any money, gift, or other consideration has been paid or 
given to or received by a person in the employment of His Majesty, or any 
Government department, or a public body, by or from a person, or agent of 
a person, holding or seeking to obtain a contract from His Majesty or any 
Government department or public body, the money, gift, or consideration 
shall be deemed to have been paid or given and received corruptly as such 
inducement or reward as is mentioned in such Act unless the contrary is 
proved.’’ His lordship then stated the facts, and said that it was argued 
on behalf of the appellants that the learned judge misdirected the jury on 
the question of the onus of proof and the decisions in Rex v. Ward, 1915, 
3 K.B. 696; and Tatam v. Haslar, 23 Q.B.D. 345, 348, were relied on. 
But it was enough to say that those cases were distinguishable, because in the 
first case mentioned, the statute dealt with a totally different matter and 
that decision threw no light on the question for decision in the present case. 
Similarly, in the second case referred to, the statute was in quite different 
terms to the statute applicable to the present case. Moreover, an examina- 
tion of the judgments in 7'alam v. Haslar, supra, showed that the interpreta- 
tion placed on the word ‘ proof’’ in that case was fatal to the contentions 
submitted on behalf of the appellants in the present case. The question 
here was, what had the statute enacted. In the opinion of the court, the 
Legislature in the Prevention of Corruption Act, 1916, had provided, in the 
clearest terms, that where certain conditions had been fulfilled the payment 
made was to be deemed to be a corrupt payment unless the contrary was 
proved, The effect of the arguments put forward here on behalf of the 
appellants was that the intention of the Legislature was to provide that 
where, in the circumstances referred to, payments had been made by a 
person holding or desirous of obtaining a contract, to an officer of a public 
body, the payment was only to be deemed tobe corrupt untifsome evidence, 
be it false and ridiculous, was offered to the contrary. But that was not 
what the Act said. The Act said that such payments were to be deemed 
to be corrupt unless the contrary was proved, which meant, unless the 
contrary was established. The summing up of the learned judge at the 
trial was, therefore, quite correct, and the appeals must be dismissed, 
CounseL.: Lincoln Reed ; Artemus Jones, K.C., and Jenkin Jones ; Sir 
Ellis J. Griffith, K.C., and Trevor Hunter. Soxricrrors: Registrar of Court 
of Criminal Appeal ; J. BE. Rowlands ; Director of Public Prosecutions. 


Reported by T. W. MorGan, Barrister-at-Law.] 








In Parliament. 
House of Lords. 


26th June. Matrimonial Causes Bill (Lord Buckmaster).—Read a 
Second time by 95 to 8. 

Air Policy.—Statement by Marquis Curzon. 

28th June. Agricultural Holdings Act (Amendment) Bill and Railway 
Fires Act (1905) Amendment Bill, both from the Commons.—Read a 
Second time and committed to a Committee of the Whole House. 

Discussion on Compensation for Damage in Ireland (Lord Carson) and 
on Seizure of Liquor on British Ships (Lord Birkenhead). 

3rd July. Housing, &c. (No. 2) Bill, Bastardy Bill, and Forestry (Transfer 
of Woods) Bill, all from the Commons.—Read a Second time and committed 
to a Committee of the Whole House. 

War Memorials (Local Authorities’ Powers) Bill. 
and passed. 

Liquor (Popular Control) Bill.—Viscount Astor, on behalf of the Bishop 
of Oxford, introduced a Bill to amend the law relating to the manufacture, 
sale and supply of intoxicating liquor, to provide for the popular control 
thereof, and for other purposes incidental thereto. 


Read a Third time 


House of Commons. 
Questions. 
LAND VALUATION DEPARTMENT. 
Mr. Cuartes Roperts (Derby) asked the Financial Secretary to the 


Treasury what parts of the work of the Land Valuation Department will 
remain if Clause 27 of the Finance Bill, as amended in Committee, should 





become law; what reductions in the staff of the Department would be 
carried out in that eventuality: and what amount of money he expects 
to save as the result of such reduction of staff ? 

The Fryancrat Secretary TO tHe Treasury (Sir William Joynson- 
Hicks): Apart from a comparatively small reduction in the clerical work 
in the office of the Controller of Stamps, the work of the Valuation Office 
of the Inland Revenue Department would not be diminished as a result 
of the clause referred to becoming law. I cannot yet say what the saving 
in cost will amount to. 

Mr. C. Roserts: If the amount saved is practically negligible, was it 
worth while doing something to get that saving, which the right hon, 
Gentleman said was highly improper for him to do ? 

Sir W. Joynson-Hicxs: I am sure that I did not say that it was highly 
improper. _In answer to a supplementary question, I said that the saving 
is not what is effected in Government offices, but is a saving to the pockets 
of the taxpayers, who have not to go to this expense. 


LAND SALES (PARTICULARS DELIVERED STAMP). 


Mr. Private (Penistone) asked the Financial Secretary to the Treasury 
the number of individual forms received by Somerset House in connection 
with the sale of land under Section 4 of the lKinance (1909-10) Act, 1910, 
in each or any of the last four financial years ? 

Sir G. Cottrys asked the Financial Secretary to the Treasury the number 
of individual forms received by Somerset House in connection with the sale 
of land under Section 4 of the Finance (1909-10) Act, 1910, in each or any 
of the last four financial years ? 

Sir W. Joynson Hicks: The number of documents stamped with the 
Particulars Delivered Stamp during the last four years is as follows : 





England 
Year ended. and 


Wales. 


Scotland. Ireland. 





3lst March, 1920 491,332 
1921 eee 540,094 
1922... 349,049 


1923 =i 352,575 


Not to 











IRISH FREE STATE (INCOME TAX). 


Lieut.-Colonel Howarp-Bury (Bilston) asked the Chancellor of the 
Exchequer whether a person having a residence in the Irish Free State 
and also in the United Kingdom is chargeable with Income Tax by the Irish 
"ree State on income and rents drawn from Irish sources and by the British 
Government with rents and income drawn from English investments ; 
whether it is necessary to make similar statements comprising the total 
investments in both countries to both Governments; and to which of 
the two Governments should Super-tax be paid ? 


Sir W. Joynson-Hicxs: As the answer is somewhat long, I will, with the 
hon. and gallant Member’s permission, circulate it in the Official Report. 


Following is the answer :— 

Under the British Income Tax law a resident in Great Britain and 
Northern Ireland is chargeable to Income Tax on all his income, wherever 
arising. It is understood that a similar principle applied, mutatis mutandis, 
in the case of the Income Tax law in force in the Irish Free State. It 
follows that a person resident in both countries will be liable both to British 
Income Tax and to Irish Free State Income Tax in respect of all his income 
whether arising in Great Britain and Northern Ireland in the Irish Free 
State, or elsewhere, and, broadly speaking, will be required to include the 
same income in his statements of income in both countries. Such a person 
will be liable to Super-tax in both countries if his total inccme liable to 
British Income Tax and his total income liable to Irish Free State Income 
Tax each exceeds the Super-tax limit. My hon. and gallant Friend is of 
course aware of the arrangements made between the British and Irish Free 
State Governments for granting relief in respect of double taxation to 
Income Tax (including Super-tax). 


CORONERS’ INQUESTS (JURIES). 


Colonel Wepawoop (Newcastle-under-Lyme) asked the Home Secretary 
whether a coroner has in present practice absolute or only qualified authority 
to dispense with a jury when an inquest is held; whether according to 
pre- War practices a jury was always summoned in such cases ; and whether, 
in the interests of the subject, it is now possible to revert to pre-War 
safeguards ? 


Mr. Bripceman: A coroner’s authority to dispense with a jury is not 
absolute but is limited by the provisions of s. 7 of the Juries Act, 1918. 
3efore this Act a coroner had no power to dispense with a jury, but I am 
advised that experience of the provisions has shown them to be generally 
beneficial. (28th June.) 
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VALUATION DEPARTMENT. 

Captain W. Benn (Leith) asked the Financial Secretary to the Treasury 
the cost of the Valuation Department for the years 1920, 1921, and 1922 ? 

Sir W. Joynson-Hicks: The cost of the Valuation Department borne 
on the Inland Revenue Vote for the years in question is as follows :— 

1920-1921 ove £541,964 
1921-1922 503,075 
1922-1923 ove eee cee 388,515 

Captain Benn asked the Financial Secretary to the Treasury how many 
officials in the Valuation Department are established ; whatis the aggregate 
of their salaries ; and what would be the aggregate of pensions payable to 
them if discharged ? 

Sir W. Joynson Hicks: There are 436 established officials on the staff 
of the Valuation Office of the Inland Revenue Department at a total 
remuneration (including bonus) of approximately £270,000 per annum. 
In the event of all these officials being placed on the retired list at the 
present time, there would be payable in respect of superannuation allowances 
a lump sum of £100,000, and an annual charge of from £30,000 to £40,000. 

Captain Benn asked the First Secretary to the Treasury if he can state 


approximately for any period by what amount the value of property | 
returned for Estate Duty has been increased owing to the action of the | 


Valuation Department ; and what has been the increased amount of duty 
thereby collected ? 

Sir W. Joynson Hicks: The information asked for by the hon. and 
gallant Member in the first part of his question is contained on pages 154 
and 155 of the 64th Report of the Commissioners of Inland Revenue 
(Cmd. 1436). It is estimated that the increase of Estate Duty due to the 
increased values certified by the Valuation Office for the year ending 
3lst March, 1921, is approximately £1,000,000. 29th June.) 


COUNTY COURTS (PRINTED FORMS). 

Sir A. Hotsproox (Basingstoke) asked the Financial Secretary to the 
Treasury if he is aware that last week a loca] tradesman applied to the 
Grimsby County Court Office for the necessary form that an application 
might be made for a judgment summons, and the officials informed him 
that the stock of these forms was exhausted and that they were not now 
allowed to obtain these from their local printers, but an order to the 
Stationery Office had been sent some time ago; and, in view of the fact 


that, owing to the inability to obtain the forms, the case cannot come up | 
until September, can steps be taken to allow the County Court officials | 


throughout the country to order their forms as hitherto from private firms ? 
Sir W. Joynson-Hicks: It is the fact that on the 25th July the supply 


of printed forms of precipe for judgment had run short at the Grimsby | 


Court. This was due, I am informed, not to the alteration in the method 


of supplying forms, but to an unexpected increase in the work of the Court. | 


The incident caused no delay. It would have been possible, had any 
necessity existed, to supply a typewritten form, but the return day for 
July was already overcrowded. There are no August sittings, and 
September was the earliest possible date for dealing with the matter. 
The present system of supplying printed forms for use in County Courts 
throughout the country, which provides for the issue of stocks at short 
notice, works satisfactorily and effects very considerable economy, and I 
see no reason for making the change suggested in the question. (2nd July.) 


FINANCE BILL. 
LAND VALUES DUTIES. 


Mr. TREVBLYAN THOMSON (Middlesbrough, West) asked the Chancellor | 
of the Exchequer the total amount which had been received up to the | 
3lst March, 1923, from all Land Values Duties since 1910, including Mineral | 


Rights Duties and Excess Mineral Rights Duties, the amount refunded, 
and the cost of the Land Valuation Department attributable to levying 
and raising those duties during the same period ? 


The Financia Sucretary TO THE TREASURY (Sir William Joynson- | 


Hicks): The gross receipt of all Land Values Duties from their inception 
to the 3lst March, 1923, was £6,765,714, and the amount of repayments 
during the same period was £913,706, leaving a net receipt of £5,852,008. 
I regret that the cost of the Valuation Department, attributable to levying 
these duties cannot be separated from the cost of the other functions of the 
Department, which it will be remembered include the valuation of property 
passing on death for the purposes of Estate, etc., Duties, and valuations 
of property for other Government Departments. (3rd Jul y.) 


New Bills. 


Public Works Loans Bill—‘‘ to grant money for the purpose of certain 
local loans out of the Local Loan Funds: and for other purposes relating 
to local loans” : Sir William Joynson-Hicks. ([Bill177.] 

Expiring Laws Bill—“‘ to continue certain Expiring Laws”: Sir William 
Joynson-Hicks. [Bill 178.] 

Agricultural Wages (Confirmation of Agreements) Bill—“ to facilitate 
the confirmation of agreements as to rates of wages made by joint concilia- 
tion committees under section four of The Corn Production Acts (Repeal) 
Act, 1921, and to amend the Law with respect to certificates issued under 
the said section”’: Sir Robert Sanders. [Bill 179.] (28th June.) 

East India Loans Bill—‘‘ to empower the Secretary of State in Council 
of India to raise money in Great Britain for the service of the Government 
of India”: Earl Winterton. [Bill 180.] 


Isle of Man (Customs) Bill—‘* to amend the Law with respect to Customs | 


(Bill 181.] 


Sir William Joynson-Hicks. 
(29th June.) 


in the Isle of Man”: 


Shops (Early Closing) Act (1920) Amendment Bill—*“‘ to extend the hours 
during which sweets, chocolates, and certain other articles may be sold 
to the public’: Mr. Becker. [Bill 183.] (2nd July.) 

Hours of Employment Bill—*“ to limit the hours of employment”: Mr. 
Charles Buxton, on leave given. [Bill 184.] 

Trusts (Scotland) Bill—** to amend The Trusts (Scotland) Act, 1921”: 
Major Sir Keith Fraser, on leave given. [Bill 185.] (8rd July.) 


SITTINGS OF PARLIAMENT. 


“That it is expedient that a Select Committee of this House 


Resolved 


be appointed to join with a Committee of the Lords to consider the desir- 
ability of altering the customary period of the Parliamentary Session and 
the incidental changes necessary thereto” : 

Message to the Lords to acquaint them therewith. 


Colonel (¢ tibbs. 
(28th June.) 


Bills in Progress. 


19th June: Finance Bill further considered in Committee. 

20th June: Housing, &c. (No. 2) Bill. As amended in the Standing 
Committee, considered. 

New clause (Mr. Trevelyan Thomson) empowering the local authority to 
hire dwelling-houses compulsorily for the housing of the working classes, 
rejected by 230 to 173. 

Amendment to Clause 1 (Capt. Wedgwood Benn), designed to encourage 
municipal house building, rejected by 237 to 159. 

Amendment (Mr. Ede) to require “separate bath-room’’ instead of 
** fixed bath,’’ rejected by 199 to 125. 

21st June: Coal Mines (Minimum Wage) Amendment Bill (Mr. William 
Adamson), on motion for Second Reading, rejected by 230 to 154. 

Alderney (Transfer of Property) Bill (Lords), Considered in Committee 
and read a Third time. 

22nd June: Universities of Oxford and Cambridge Bill (Mr. Edward 
Wood), read a Second time and committed to a Standing Committee. 

25th June: Housing, &c. (No. 2) Bill, as amended in the Standing Com- 
mittee, further considered. 

Amendment (Mr. Trevelyan Thomson) to Clause 1 (2) to insert “ and 
there shall not be more than twelve houses per acre,”’ rejected by 225 to 164, 

Amendment (Mr. Frank Gray) to leave out para. (a) of Clause 1 (3), 
allowing the local authority to ‘‘ make or undertake to make grants by way 
of lump sum after the completion of houses,’’ rejected by 269 to 158. 

Amendment (Mr. Morris) to Clause 10, enabling the local authority, in 
cases of closing orders made because premises cannot be made fit for human 
habitation without re-construction, to acquire the premises, agreed to. 

On motion for Third reading, motion for rejection (Mr. Austin Hopkinson) 
debated, but not carried to a division, and Third reading agreed to. 

26th and 27th June: Supply (eleventh and twelfth allotted days). 

28th June: Supply (thirteenth allotted day) Ministry of Health Vote.— 
Mr. Neville Chamberlain’s statement. 

Mines (Working Facilities and Support) Bill [Lords].—As amended in the 
Standing Committee, considered, read the Third time, and passed with 
amendments. 

29th June: Agricultural Credits Bill—As amended in the Standing 
Committee, considered and read the Third time, and passed. 

Intoxicating Liquor (Sale to Persons under Eighteen) Bill.—As amended 


| in the Standing Committee, considered and debate adjourned. 


2nd July: Finance Bill.—As amended, considered. 

New Clause (the Financial Secretary to the Treasury, Sir William Joynson- 
Hicks), granting relief from Entertainments Duty in the case of certain 
non-profit societies, added to the Bill. 

New Clause (Sir William Joynson-Hicks) increasing the allowances for 
repairs in assessments of house property, added to the Bill. 

New Clause (Sir William Joynson- Hicks) providing as to relief from doubling 
taxation on shipping profits, proposed, and, as aménded, added to the Bill. 

New Clause (Viscount Ednam) exempting bequests to hospitals from 
legacy and succession duty, rejected by 243 to 153. 

3rd July: Finance Bill.—As amended, further considered. 

New Clause (Mr. Gould) substituting “shall’’ for ‘‘ may’’ in Income 
Tax Act, 1918, s. 137 (3) (a) as to permitting barristers and solicitors to 
appear on appeals to the General Commission, agreed to, and added to the Bill. 

Amendments as to right of appeal against house property assessments 
(Sir William Joynson-Hicks) agreed to. 

Motion to omit the new Clause 27, repealing the remaining parts of s. 4 
of the Finance (1909-10) Act, 1910 (which relate to the delivery of particulars 
of sales and leases) (Sir Godfrey Collins), rejected by 260 to 187. 

Consideration of Finance Bill, as amended, concluded. 


New Orders. 


New Trustee Stock. 
CotontaL Stock Act, 1900 (63 anp 64 VicT.,-c. 62). 
Appition To List or Stocks uNDER SEcTION 2. 

Pursuant to Section 2 of the Colonial Stock Act, 1900, the Lords Com- 
missioners of His Majesty's Treasury hereby give notice, that the provisions 
of the Act have been complied with in respect of the undermentioned 
Stock registered or inscribed in the United Kingdom : 

Government of Western Australia 44 per cent. Inscribed Stock, 1935-65. 

The restrictions mentioned in Section 2, sub-section (2) of the Trustee 
Act, 1893, apply to the above Stock (see Colonial Stock Act, 1900, Section 2). 
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The Golden Age of the Supreme 
Court. 


The following is the second of two Addresses delivered in the Hall of 
Gray’s Inn, by Hon. James M. Beck, Solicitor-Generalof the United States 
and Honorary Bencher of Gray’s Inn. It was delivered on Monday, the 
2nd inst, 

Tuk COMMENCEMENT OF THE CouURT 

The Supreme Court commenced its sessions on Ist February, 1790,inthe 
city of New York, where the capital of the infant nation then was, and the 
first question that arose was one which would have appealed to the author 
of “Sartor Resartus”’ How should the Justices be gowned ? Thomas 
Jefferson had just returned from Paris, with the emotional fervor of the 
French Revolution for unadorned and equal citizenship, and he was 
vehemently opposed to ‘‘any needless official apparel” as undemocratic. 
He was willing to tolerate the gown, but he said : 

“For Heaven’s sake, discard the monstrous wig, which makes the 
English judges look like rats peeping through bunches of oakum.” 

The only Justice who ventured to appear in the judicial wig sanctioned 
by custom was Cushing, who on “ returning to his lodgings sent for o 
peruke maker and obtained a more fashionable covering for his head.” 
From that day to this the black gown has been the sole mark of the high 
position. 

To President Washington fell the important duty of nominating the 
five justices who at first composed the court, and the great President 
determined that in his selection he would appoint none who could not 
claim qualities not only as a great lawyer but also as a great statesman. 
Writing to his future Attorney-General, Washington said : 

“Impressed with the conviction that the true administration of 
justice is the firmest pillar of good government, I have considered the 
first arrangement of the judicial department as essential to the happiness 
of our country and the stability of its political system ; hence the selection 
of the fittest characters to expound the laws and dispense justice has been 
an invariable subject of my anxious concern.”’ 

For Chief Justice, he selected John Jay, of New York, who had been 
president of the Continental Congress, secretary of foreign affairs under the 
Convention, the draftsman of the treaty of peace with England, and one of 
the authors of The Federalist Papers, which had contributed much to 
the adoption of the new Constitution by the constituent States. 

At first, the duties of the court when meeting in banc were very limited 
for want of cases, and therefore they were required, against their protests, 
to go on circuit and assist in the administration of justice in the Federal 
Courts of first instance. At that time the roads were few in number and 
wretched in character, and this work became and remained for a generation 
arduous and even dangerous. Justice Iredell called his life “that of a 
travelling postboy.’’ At least five of the Justices—Patterson, Livingston, 
Johnson, Story, and Marshall—were later injured by the overturning 
of stage coaches in the rudely improvised roads. 

The first case to be reached on the calendar was onc that involved the 
power of the court to regard as null and void a statute which was in conflict 
with the Constitution. The case was dismissed on technical grounds, 
but in the first few years the members of the court sitting in circuit on 
more than one occasion compared some expression of legislative will with 
the Constitution and disregarded the former as incompatible with the latter. 
In so doing, they wisely established certain principles which made workable 
this novel system of a qualified judicial censorship of legislation, and from 
these principles the court has never departed. 

PRINCIPLE OF THE JURISDICTION. 

Thus President Washington requested the court to give an advisory 
opinion as to the validity of certain treaties with France, but the court 
declined, holding, to quote Chief Justice Marshall, that it was “ merely 
a legal tribunal for the decision of controversies brought before them in 
legal form.’’ Undoubtedly this principle has in its practical working 
some disadvantages, for a law will be passed, acted upon as presumably 
valid not only by the Government but by the people, and then some years 
later, in a litigated case, a question will arise as to its validity and when the 
decision is adverse it cannot undo the harm which its prior enforcement 
has brought about. The most striking example in American history was 
the law passed in 1820 and known in American history as the Missouri 
Compromise. It was an attempt to end the slavery question by a Con- 
gressional agreement, embodied in a statute, defining the territorial] limits 
in which slavery would be permitted or forbidden respectively. Had the 
Supreme Court had at that time an advisory power to determine inadvance 
of the enforcement of a law whether it was valid, the terrible sequel might 
never have taken place. Having no such power, the law went into effect 
and was never questioned until 1857, when, in the famous Dred Scott Case, 
the question arose whether a slave, who had gone from a slave State toa 
free State and had then returned to the former, would again become a slave. 
The Supreme Court decided that Congress had no power to exclude slavery 
from any territory and that the Missouri Compromise was therefore uncon- 
stitutional The decision which thus upset a great politial settlement 
shock the country to its very foundations, and while the Civi] War, which 
soon followed, was probably an immedicabile vulnus and only curable by 
the sword, yet no single cause did more to precipitate possibly the greatest 
civil war in history than the Dred Scoit decision, 





Nevertheless, if the Supreme Court, adopted a different principle it 
would mean that whenever the passage of a law ig under consideration 
and great and powerful racial and class interests are arrayed on either side 
that the Supreme Court would be plunged into a heated politicai controversy 
by being obliged to give an anticipatory opinion whether the law was or was 
not invalid. Under these circumstances its prestige would be quickly 
shattered, and with such fall of the keystone the whole Federal arch might 
crumble into cureless ruin. Moreover, there is great advantage in thus 
deciding constitutional principles in concrete cases and not as academic 
abstractions, 

The second principle which the court adopted was that no law should 
be declared invalid unless its incompatibility with the Constitution was 
clear beyond reasonable doubt. All doubts were to be resolved in favour 
of the legislative act. If it admitted of two constructions—the one 
compatible with the Constitution and the other inconsistent—the con- 
struction favourable to its constitutionality was to be accepted. The 
judiciary thus sought to support the legislative will. In a democracy, no 
other attitude would be possible. 

THe CoNSTITUTIONALITY OF Laws. 

The third principle was even more obvious. The court could not, in 
the manner of the French Parlement, consider the expediency of the act. 
The policy of the legislation was for the lawmaking body, and the only 
question for the court was that of legislative power, and therefore a law 
should be sustained by the judiciary even though in its judgment it were 
grossly unwise, and even positively immoral. This again removed from 
the power of the court any conflict with the popular will which might 
arise out of disputed questions of economics or morals. It was again the 
application of the Montesquieu principle of the separate functions of the 
legislative, executive, and judicial departments of the government. 

The last principle has been found in recent years to be more difficult of 
application. The powers granted to the federal Government were given 
for certain purposes, and theoretically their exercise is limited to such 
purposes. If, however, the Congress in exercising its delegated powers 
should do so for purposes and to attain ends that were not within the 
competence of the federal Government, could the Supreme Court pass 
judgment upon the motives of the Congress and, being satisfied with their 
unconstitutional character, invalidate such perversion of delegated powers ? 
Chief Justice Marshall at first held, speaking obiter, that the court could, 
and this question was at the root of the bitter struggle which raged for 
years over the constitutionality of a protective tariff and the policy of 
internal improvements by federal appropriations. Congress shortly after 
the Civil War, in order to build up a national banking system, sought by a 
prohibitive excise tax to prevent the State banks from exercising their 
undoubted right under State laws to issue currency notes. The court then 
held that it could not sit in judgment upon the motives of Congress, and 
that as Congress had the unquestioned power to impose an excise tax the 
alleged improper motive could not be taken into consideration. 

This doctrine for a period of over fifty years led to such frequent per- 
versions of federal powers as to threaten the dual system of government 
under the ‘Constitution, but the court refused to modify their previous 
principle until last year, when, in the Child Labor Cases and the Futures 
Trading Cases, a new departure was made by holding that when the court 
could, from the body of the statute and not aliunde, determine that the 
Congress was seeking to accomplish an end beyond the competence of the 
federal Government the act could be declared invalid. If, therefore, 
Congress in seeking to use constitutional powers for unconstitutional ends 
conceals,its purpose in the language of the statute, the Supreme Court 
still feels itself powerless by any inquiry into the varied motives of the 
two Houses of Congress to impugn the good faith of the legislation. 

The court has further recognized that in the discharge of legislative 
and executive functions by the Congress and the executive, respectively, 
many questions of discretion will arise which involve the true meaning of 
the Constitution and yet are more political than justiciable in their nature. 
For example, the Constitution requires a federal Government to guarantee 
to every State a “republican form of government,’’ but what is essential 
to such a government and the method of enforcing such guarantee involve 
questions which, being political, are exclusively for Congress and not 
reviewable by the judiciary. 

It is a mistaken idea that the Supreme Court has a plenary right to sit 
in judgment upon the constitutionality of the laws of Congress and the acts 
of the executive. It can only do so when they disclose a tangible and in- 
disputable infringement of the Constitution. But this leaves a field of 
political discretion in which constitutional questions of a political character 
may arise. Nor has the Supreme Court plenary power to enforce compliance 
with the Constitution. When, after the Civil War, the reconstruction acts 
were passed, President Johnson vetoed them as unconstitutional. But 
when they were passed over his veto, the Supreme Court refused to entertain 
a suit to restrain the President from enforcing an act even though its 
constitutionality had been denied by the Executive. All these principles 
and others of less importance indicate the conservatism with which the 
Supreme Court has exercised its great power of holding other departments 
of the Government, which are more directly responsive to the public will, 
within the limits of their constitutional powers. 

EsTaBLISHING THE PRINCIPLES OF GOVERNMENT. 

The first half century of the Supreme Court was its golden age, for during 
that time it rendered the great pioneer decisions under our system of govern- 
ment. With little private litigation, to tax its energies, it was then, as 
have intimated, virtually and chiefly a continuation of the Constitutional 
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Convention of 1787, with this important difference that the Supreme Court 
could not originate constitutional provisions, but only interpret them. 
The written charter was, however, so general in its outlines and so free from 
definition of the powers granted that in the task of interpretation the court 
virtually defined the Constitution as it now is. It was as though the 
framers of the Constitution had merely built a foundation and given to the 
Supreme Court some general] plans for the superstructure. The work of 
the superstructure was that of the Supreme Court, which, under the masterly 
leadership of John Marshall, who served as Chief Justice from 1801 to 1835, 
slowly built up the imposing edifice of government which we know to-day. 
It is this that gives the earlier history of the Supreme Court its surpassing 
interest, for in that court the ablest minds of that generation debated with 
meticulous care the great principles of government in the light of which 
the written Constitution should be applied. 

It was possibly the greatest forum of intellectual debate of which 
civilization has any knowledge. There had been great courts before, but 
none had had this peculiar and extraordinary function of determining in 
like measure the very form of the Government whose laws it was inter- 
preting. It was in truth a super-Senate. The principles of Government 
were to be developed, not in the heated atmosphere and selfish conflicts 
of political strife, but in the serene air of a court of justice, after full debate 
by the greatest lawyers of the time, and by judges, who acted not as 
partisans but as the sworn interpreters of constitutional liberty. 

JUDGES AND ApvocarTEs. 

America, and indeed the civilized world, has given praise in ungrudging 
measure to Marshall and his great associates, but too little has been said 
of the great men of the bar who primarily fought out the mighty issues of 
constitutional liberty and from whom, in so many instances, the court 
received its inspiration. Marshall’s greatest opinion, that of Gibbons v. 
Ogden, was but a re-statement of the powerful argument which Daniel 
Webster had made against the steamboat monopoly, as his great decision 
of McCulloch v. Maryland was the judicial synthesis of Pinkney’s wonderful 
argument. 

With the judiciary, as with every institution of human society, the 
period of which I speak was the age of quality rather than, as at the present 
time, an age of quantity. The mechanical era, which has so profoundly 
affected human life by substituting a quantitative for a qualitative pro- 
duction, has not been without its effect even upon the administration of 
justice. Probably it is as admirable for our present-day judiciary to turn 
out so many useful and sound decisions as it was in former days to deliver 
so many great decisions. It was the age of the wheelbarrow as contrasted 
with the present age of the aeroplane. Men had still time to think with 
patience and deliberation of the supreme issues of life, a luxury which 
unfortunately is no longer afforded the present generation, The bankruptcy 
of present-day civilization seems to me to be largely due to the fact that 
the complicated processes of modern life have placed an excessive strain 
upon the very limited ability of man. Government in all its branches is 
slowly breaking down under this inordinate pressure. 

As late as 1818 the Justices had abundant time for dining out when they 
were at the Capitol, and they were apt to begin the day’s session, after 
robing and taking their places, by receiving from the marshal and then 
answering their cards of invitation. Their annual session in Washington 
was too short to make it their residence, and, as a result, the Justices 
boarded together in the early days of the nineteenth century in a common 
boarding house, sitting from eleven to five o’clock in Court, dining at 
five o’clock, and then consulting until midnight. As the cases were com- 
paratively few, and as the court was sincerely desirous to do its part in 
developing the principles of our Government, technical objections and 
jurisdictional difficulties played little part in their deliberations, In 
Marbury v, Madison, the great Chief Justice first decided the two disputed 
questions, and then proceeded to hold that the court was in that form 
of action without jurisdictional power to decide them. In the famous 
case of Hylton v. United States, argued by Alexander Hamilton, a fictitious 
statement of facts was made to create a justiciable controversy, and the 
Government stipulated to pay the counsel fees on both sides; but never- 
theless the court proceeded to a judgment which was to play a fateful 
part in the great discussion nearly a century later when the power of the 
Government to levy an income tax was in controversy. The fact is that 
the court did not then regard itself as primarily a court to adjust private 
controversies. It regarded—and as the event proved properly— its function 
as the higher one of being the balance wheel of our constitutional system. 

For many years the court permitted counsel to consume an unlimited 
amount of time in the argument of their cases. On three occasions counsel 
consumed eleven days in each of the cases. McCulloch v. Maryland took 
nine days, the Girard Will Case, ten days. Leading counsel, like Pinkney, 
Wirt, Webster, John Quincy Adams, and Horace Binney, repeatedly 
consumed three or four days ina single argument. It is difficult to under- 
stand how they could possibly have taken so much time to establish 
principles which were generally more important than complex. Take 
for example, the case of McCulloch v. Maryland. Itinvolvedtwoelementary 
principles of infinite moment to the efficacy of the Constitution but yet 
very simple. Did the Federal Government have any powers except those 
that were expressly conferred, and if it had the implied power to create a 
fiscal agency, could the States interfere by taxation with its operations ? 

No one can question the importance of these two principles, for if they 
had been wrongly decided it is difficult to know how the Constitution could 
have functioned ; but, after all, they were reasonably simple questions, and 
it would have ben difficult for a modern lawyer to have spent two hours 





in discussing principles which were so obvious. The great question in 
Marbury v. Madison was extraordinarily simple, and admitted of but one 
answer. That answer was not novel and had long been anticipated, even 
in the Constitutional Convention. No new planet swam inte Marshall’s 
ken on that occasion. He only stated an obvious truth, to which only a few, 
notably Jefferson, dissented. The extraordinary skill with which Chief 
Justice Marshall answered this question serves to blind us to its simplicity ; 
and if it be asked why he should have rendered on this and other occasions 
extended opinions to discuss the obvious, the answer is that in both cases 
the opinions were far more than judicial decisions, They werein the highest 
and truest sense political documents, and, like the Federalist Papers, 
addressed to the people of the United States, and their real purpose was to 
reconcile to a consolidated Union a people whose traditions and conventions 
were altogether opposed to such unification. As political documents they 
deserve their high place in the annals of political government, but as judicial 
opinions it is difficult at this day to understand how counsel could have 
argued them for many days and why it should have taken so much judicial 
argument to announce the conclusion. 

Gibbons v. Ogden, on the contrary, was something more than an obvious 
answer to a simple question. That decision required the experience of a 
statesman and the prescience of a prophet, and if Chief Justice Marshall had 
written nothing else than his great opinion in this case he would have 
justified his high place among the great judges of history. 

Tue Earty Lenetu or ARGUMENT. 

The Justices themselves were not unconscious of the inordinate length 
of the arguments on questions which, while important as pioneer decisions, 
were not inherently difficult. Justice Story thus wrote at the very beginning 
of his judicial career in 1812: ‘‘ The mode of arguing cases in the Supreme 
Court is exceedingly prolix and tedious.”’ Again, in 1831, when the Charles 
River Bridge Case was before the Court, he wrote: ‘‘ We have been sadly 
obstructed of late in our business by very long and tedious arguments, as 
distressing to hear as to be nailed down to an old-fashioned homily.’” And 
again, in 1835, after listening eight days to argument in Mitchell v. United 
States, and looking forward to five more days of speechmaking, he wrote : 
“IT firmly believe that it ought not to have occupied one-third of the time 
to have developed all the merits, ... but this is the very region of 
words.”’ 

It was not until March, 1849, that the long-suffering court adopted a rule 
which limited the length of each argument to two hours, and it took this 
course only after its indulgence towards counsel had been severely criticized 
in Congress. In the course of debate a Senator said: “ It is quite familiar 
to us all that in a case which attracted some attention one of the learned 
counsel occupied an entire day for the purpose of demonstrating this very 
difficult proposition in America, that the people are sovereign; and then 
pursued his argument on the second day by endeavouring to make out 
the extremely difficult conclusion from the first proposition that, being 
sovereign, they had a right to frame their own Constitution.” 

Tue Home or THE Court. 

The stage-setting for this unrivalled display of oratory was not in itself 
picturesque. The court met on the basement floor of the Capitol, under- 
neath its present chamber, in the room now occupied by the library of the 
court. Here nearly all of the great constitutional cases, from McCulloch 
v. Maryland to the Dred Scott Case, were argued for forty years. The 
justices, who for lack of private rooms robed themselves in court, sat on 
a long seat at the east end of the roem ona raised platform. On the floor 
was a long table with chairs for the lawyers and for the audience. The room 
was often so crowded with people that every inch of space was taken and 
the judges were on more than one occasion almost pushed off their platform 
by the society ladies of Washington, who sat behind and before them. At 
times Congress would be deserted as its leading members crowded into this 
small room to see Webster and Wirt cross swords, for it was then recognized 
that the forum for the foremost debaters of the Senate was not the Congress 
but the Supreme Court. Such was the arena of the great gladiators of the 
bar upon whom the judges raised or turned down the thumb in their 
subsequent decisions. 

GIANTS AT THE Bar. 

** What a crowded hour of glorious life’’ it would be if we could avail 
ourselves of Wells’ time machine and travel back nearly a century to the 
year 1824 and be present when the supremely great case of Gibbons v. Ogden, 
which did more to unify America than any other decision that was ever 
announced, was argued in the Supreme Court of the United States, Imagine 
ourselves as one of that generation, crowded into that little court room, to 
witness the long-expected duel between the Hector (Mr. Pinkney) and the 
Achilles (Mr. Webster) of the bar. For a year past the subject of the 
Federal power over the great waterways of the country, and in a larger 
sense over all the tremendous commerce of the nation, which was then 
developing through the potent agencies of steam, had agitated the minds 
of men throughout the nation; and now the great issue was to be deter- 
mined, after an agitation of nearly a quarter of a century, in the arena of 
reason. 

Death had taken the then leader of the bar, Mr. Pinkney, from the 
combat, but Daniel Webster and William Wirt remained to plead for the 
freedom of commerce in opposition to Emmet and Oakley, leaders of the 
New York Bar, for the State of New York. Many awaited the tourney 
of intellect with the same eager interest as that with which the foremost 
men of England thronged Westminster Hall to hear Burke and Sheridan 
in the Warren Hastings trial, On the eve of the argument Wirt wrote to 
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his brother-in-law : ‘‘ To-morrow week will come on the great steamboat 
question from New York. Come on and hear it. Emmet’s whole soul is 
in the case and he will stretch all his powers, Oakley is said to be one 
of the first logicians of the age, as much a Phocion as Emmet is a 
Themistocles, and Webster is as ambitious as Cesar. He will 
not be outdone by any man, if it is within the compass of hi? power 
to avoid it. It will be a combat worth witnessing.”’ Such a combat it 
indeed proved to be. Webster opened the case, and a contemporary 
writes: “It was one of the most powerful arguments we ever remem ber 
to have heard. The court room was excessively crowded. He devoted 
almost his full time, two and one-half hours, to developing his broad thesis 
as to the plenary and exclusive power of Congress over the commerce in 
question.” 

Webster himself described his own justifiable elation of spirit as he 
opened the scope of the great principle which was to be so fateful in the 
development of the United States. He said: “ I think I never experienced 
more intellectual pleasure than in arguing that novel question to the great 
man who could appreciate it and take it in; and he did take it in as a baby 
takes in its mother’s milk.” 

Judge Story, referring to Webster's argument, thus described its 
characteristics: ‘‘ His clearness and downright simplicity of statement, 
his vast comprehensiveness of topics, and his fertility in illustrations drawn 
from practical sources; his keen analysis and suggestion of difficulties ; 
his power of disentangling a complicated proposition and resolving it in 
elements so plain as to reach the common minds; his vigor in generaliza- 
tions, planting his whole argument behind the whole battery of his 
opponents; his wariness and caution not to betray himself by heat into 
untenable positions or to spread his forces over useless ground,” 

Oakley followed with a two-day speech, in which he sought to counter- 
mine his great opponent, and it was pronounced “ one of the most ingenious 
and able arguments ever made in this court.” The veteran Emmet then 
argued for two days, and the court room was so densely packed that the 
ladies of Washington found seats on the Judge’s bench and among the 
lawyers within the bar. Wirt closed the argument in a speech of two days, 
and his peroration was declared by a contemporary to be—“ the finest 
effort of human genius ever exhibited in a court of justice, a powerful 
and splendid effusion, grand, tender, picturesque, and pathetic. The 
manner was lofty and touching ; the fall of his voice towards the conclusion 
was truly thrilling and affecting, and I never witnessed such an effort from 
any burst of eloquence ; every face was filled with the fine transport and 
prophetic fury of the orator, and all united in applauding the pe roration 
as affording in matter, diction, manner, happy application, and ‘striking 
effect the most powerful display of real oratory that they had ever 
witnessed.”’ Allowing for the greater and more ingenuous enthusiasm 
of those days, when men delighted in superlatives, it must have been an 
extraordinary combat of wit, learning, and eloquence—such as could rarely 
happen in these swifter but more prosaic days. To-day the court will 
tolerate an occasional witticism, but frowns upon any studied effort at 
eloquent expression, especially if it ‘‘ smells of the lamp,’’ I remember 
that when I argued the case of Neely v. Henkle, which involved the right 
of our Government to govern Cuba as temporarily acquired territory free 
from many limitations of the Constitution, | concluded a two-hour argument 
by quoting, in answer to an attack upon the manner of such occupation, 
the fine lines from the play of Richelieu where the great Prime Minister 
defended his country, and I remember the surprised expression of Chief 
Justice Fuller at any attempt to enrich an argument with an bistorical 
analogy or a quotation from the theatre. 

Seventy-eight years after the argument in Gibbons v. Ogden it was my 
privilege to argue the great question, unanswered in the former case, as 
to whether the power to regulate commerce included a power to prohibit. 
We argued it on three different occasions before the court finally reached 
its conclusion, and my opponents were William D. Guthrie, George F. 
Edmunds, and the then leader of the American Bar, James C. Carter. 
(As Mr. Carter retired from the case before the third argument his name does 
not appear inthe Reports). I donot recall on either of those three arguments, 
each of which lasted four hours, made in a case which was recognized as of 
unusual importance in the development of Federal power, that either I or 
my opponents ever lightened the argument with any of that old-time grace 
of expression or richness of allusion which must have made the arguments 
of the older days so illuminating and inspiring. In tlie Lottery Case all 
that was attempted by counsel was to dig deep into the strata of successive 
decisions interpreting the commerce power in order to reach the textual 
foundation of the Constitution to ascertain whether its framers included 
in the power to regulate the so tremendous and potentially subversive power 
as the power to prohibit. 

One advantage of these interminable arguments of the earlier days was 
that they obviated the long delays in the decisions which are now so frequent. 
Following the custom of the English courts, the Supreme Court generally 
reached a decision very shortly after the conclusion of the argument. 
There were then no lengthy printed briefs to be examined and which required 
a postponement of such decision. Moreover, the possibilities of discussion 
had been exhausted in the patient and exhaustive analysis of the subject 
in the oral argument ; and generally the court, after listening to all that 
eminent counsel could say in many days of argument, had then reached a 
conclusion and it only remained to formulate it ina written opinion, Thus, 
Chisholm v. Georgia was decided fourteen days after the argument. 
Penhallow v. Doane’s Administrators, which took eleven days to argue, a 
week after the conclusion of the argument. McCulloch v. Maryland, which 





was argued for nine days, three days after Mr. Pinkney had made the 
concluding argument. Cohens v. Virginia, two weeks after the argument, 
Osborne v. Bank of the United States, one week thereafter, and the Girard 
Will Case, which was argued for ten days, was decided two weeks later. 


Tue Supreme Court Bar. 

Another circumstance, which conspired to focus public interest on the 
court, was the small number of the Supreme Court bar and the greatness 
of many of its members. The public was attracted to these gladiatorial 
exhibitions of forensic skillapart from the interest in the questions that were 
discussed, and took the same interest in their champions as to-day it takes 
in the latest moving picture favourite. A bar that could include such men 
as Wilson, Hamilton, Martin, the two Ingersolls, Lewis, Rawle, Dallas, 
Duponceau, Hopkinson, Sargent, Binney, Pinkney, Wirt, Oakley, Emmet, 
Rufus Choate, Benton, Quincy Adams, Webster, and Clay was one of 
unequalled brilliancy, and even this small number could be reduced to an 
even smaller number who appeared on one side or the other of nearly all 
the great cases. Webster argued in the court for nearly forty years, and 
in nearly every important case we are apt to find his name. In one volume 
of the Supreme Court Reports (8 Cranch) Pinkney’s name appears in one- 
half of the forty-six cases that were argued. Most of these names will be 
unfamiliar to this audience, although household names in the United 
States, but if you would read the debates of that time, both in Congress 
and the Supreme (Court, you would agree with me that “ there were giants 
in those days.’ Clay was the Charles James I’ox of America as Webster 
was its Edmund Burke. The latter was as fine an all-around forensic 
orator as our eloquence-loving race knows, for he had the philosophic depth 
of Burke, the passion of Fox, and the analytical power of Mansfield. 

Tue Grrarp WILL Case. 

Probably one of the greatest field days of the court was the Girard Will 
Case, argued in 1844, Walter Jones and Daniel Webster were opposed to 
Horace Binney and John Sargent. They were all of them veterans. We 
have the following contemporary pen picture, as given in 7'he New York 
Herald of 7th February of that year: “ The highest judicial officers of the 
nation, each robed in a black silk gown and sitting in a large armchair 
before his separate table. . . . In front, and some distance off, are four 
mahogany tables. Seated at one of these was a small, old gentleman. 
This is the celebrated General Walter Jones. Next is Daniel Webster, 
with beetled brow and dark eyes, poring over the papers, books, or printed 
statements of facts in the case; behind him, sits John Cadwalader, of 
Philadelphia, and, in this case, the principal grubber after facts and docu- 
ments. He is Horace Binney’s son-in-law. At the table parallel to Mr. 
Webster, and a little behind, sat Horace Binney, white-haired, a large head 
and frame, wearing spectacles and with strongly marked features. Next 
to him is John Sargent.” 

One of the interesting features of this argument was that, during its 
progress, President Tyler offered John Sargent the position of Associate 
Justice, to filla vacancy. Mr. Sargent declined, and, believing that it would 
then be offered to Mr. Binney, requested that the fact of the offer should be 
kept secret during his life, and never disclosed to Mr. Binney. It was then 
tendered to Mr. Binney, and he declined and made the same request—that 
the fact of such declination be not disclosed to Mr. Sargent. Was not this 
the very flower of old-time courtesy ? 

Returning to the argument, the contemporary account tells that the court 
room had been densely crowded from a very early hour in the morning, 
Mr. Binney, in the course of his argument, quoted from one of Mr, Webster’s 
arguments in a preceding case, and Webster laughingly replied: ‘‘ That 
was a bad case, and I had to make my argument to suit my case.’’ Under 
the rule, Webster having the closing argument, was obliged to furnish his 
points and authorities to Mr. Binney, before the latter commenced his 
argument. This he did, just as Binney was about to begin. In so doing 
Webster apologized for his tardiness, and when he had concluded Binney 
sarcastically said, with a slight wave of his hand, that he “ fully excused 
his brother for his delay of citation, for he (Binney) would have no occasion 
to touch a single point or anything cited by him.” 

A contemporary account this describes the scene: ‘‘ Throughout the 
court room there is a great silence, save now and then when a bevy of 
ladies come in. In fact, it looks more like a ballroom sometimes; and if 
old Lord Eldon and the defunct judges of Westminster would walk in 
from their graves, each particular whalebone in their wigs would stand on 
end at this mixture of men and women, law and politeness, ogling and 
flirtation, bowing and courtesying, going on in the highest tribunal in 
America.’’ Binney argued for two days, and, as he proceeded with his 
masterly exposition of a very difficult subject, to which he had given many 
months of research into the unrecorded precedents of your chancery courts, 
Webster was literally stunned by the power of an argument to which he 
could make no adequate reply. Asa contemporary said of that argument : 
“It was like a huge screw slowly turning around on its threads.’ If 
Binney to-day tried to read at length old chancery precedents, some justice 
would discouragingly ask him whether they were not in his brief. 

DANIEL WEBSTER. 

It was now Webster’s turn, It is said that there were never so many 
persons in the court room. Hundreds were turned away. Senators, 
Members of the House, Foreign Ministers, Cabinet Officers, social leaders of 
both sexes, were there to hear the Olympian Webster answer the first of 
Philadelphia’s lawyers. His argument is thus, in part, described by @ 
spectator: ‘‘ The opening of the argument was remarkable for all the 
impressiveness of manner, clearness of expression and power of analysis 
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for which Webster is so distinguished. The closing part of his address 
produced a thrilling effect upon those who heard him, and many at times 
were shedding tears from his eloquent defence of the power and influence 
of the Christian religion.” 

A Member of Congress wrote in his diary: “‘ ‘There was no use for 
ministers now. Daniel Webster is down in the Supreme Court room 
eclipsing them all by a defence of the Christian religion.’ As I entered 
the court room, here are his words: ‘ And these words which I command 
thee this day shall be in thy heart.’ Then again: ‘ Suffer little children 
to come unto me,’ accenting the word ‘ children.’ He repeating it, accenting 
the word ‘little.’ Then rolling his eyes heavenward and extending his 
arms, he repeated it thus: ‘ Suffer little children to come unto Me, unto 
Me, unto Me, suffer little children to come.’ So he went on for three 
days, and it was the only three days’ meeting that I ever attended where 
one man did all the preaching and there was neither praying nor singing.” 

If Webster were to-day to try out such oratorical effects upon the court, 
its impatience would soon quench the fire of his eloquence. The belief 
was that he had a two-fold purpose in his emotional appeal, one to make 
a fee of $50,000 (at that time unheard of), and the second, by his appeal 
to the religious elements to win a nomination for the presidency. In 
both he failed. Webster lost his'case, and indeed it may be here noted 
that Webster lost more than one-half of all the cases he argued. As so 
often happens with leaders of the bar, his very fame made his a coroner 
for the dead rather than a physician for the living. 

Henry Cray. 

Pardon one final picture of the old court, and then from these specimen 
bricks we can judge the edifice. It was the year 1848, and the case assigned 
for argument was Houston v. City of New Orleans. The question was a 
very simple one under the bankruptcy law. But Henry Clay, the best 
loved and most magnetic of American orators, was to argue. 1 quote from 
a contemporary : “ At an early hour the avenues leading to the Capitol 
were thronged with crowds of the aged and the young, the beautiful and 
the gay, all anxious to hear, perhaps for the last time, the voice of the sage 
of Ashland. On no former occasion was the Supreme Court so densely 
packed. Every inch of space was occupied, even to the lobbies leading 
to the Senate. Mr. Clay arose a few minutes after eleven o'clock, the hour 
at which the court is organized. It has been often said, and truly, that 
he never was and never could be, reported successfully. His magic manner, 
the captivating tones of his voice, and a natural grace, singular in its 
influence, and peculiarly his own, can never be transferred to paper.” 
Another spectator dwells upon the gallantry of his bearing, the dignity 
of his gestures, the warmth of his manners, his sonorous voice, and the 
many graces which, as the writer said, made him “ the proper favorite ” 
of the ladies who so thronged the bar and even the Judges’ platform as 
almost to push them from their seats. The writer adds the audacious 
pun that “‘ the liberty of the press ’’ was never carried to a more dangerous 
extent—and all this about a sordid question of the bankruptcy law. 


THe AvuTHORITY OF THE CoURT. 


Such was the old court—a court of leisure, deliberation and dignity, 
where men had the time and took the pains to exhaust the possibilities of 
reasoning upon the great principles of order and liberty. 

Burke has somewhere said that society is a sacred compact between the 
noble dead, the living and the unborn. 

Does not the Supreme Court of the United States realize this generous 
ideal ? It compels the living gencragion, too often swept by selfish interests 
and frenzied passions, to respect the immutable principles of liberty and 
justice formulated by men who long since have joined the silent majority, 
and who, if they continue to rule the destinies of a nation, can only do so 
“from their urns.’’ The court is also the trustee for the unborn, for it 
protects their heritage from spoliation in the mad excesses of party 
strife of living generations. Thus, the Supreme Court of the United 
States must often defeat the ardent purposes of the living and affront the 
pride of power of temporary majorities. , 

Such has been its experience from its foundation. Continuously through 
its history its great decisions, when they thus defeated some momentary 
wish of the majority, have caused a violent reaction against the moral 
power of the court. Only a people with sufficient genius for self-restraint 
and willing to accept the judgments of a court as the final conscience of the 
nation in matters of constitutional morality, could make such an institution 
workableina proud democracy, and nothing seemstome nobler in the history 
of the American republic than the fact that while each unpopular decision 
of the court has been followed by a temporary attack upon its powers, yet 
the sober second judgment of the American people has always been to 
accept loyally the judgment of this great court. 

The American republic has attempted for over one hundred and thirty 
years and ona scale unprecedently vast to solve the great problem of govern- 
ment by the people. It has been a period of fierce controversy and bitter 
party strife. Like the ocean, the political life of the American republic 
is at times placid, with hardly a ripple upon its surface, and then the 
furious storms of discontent lash the waters into violent and angry seas. 
But always the Supreme Court stands as a great lighthouse, and even 
when the waves beat upon it with terrific violence, as in the Civil War, 
when it was shaken to its very foundation, yet after they have spent their 
fury, the great lamp of the Constitution—as that of another Pharos—is 
seen still sending forth uponthe troubled surface of the waters the benignant 
Tays of those immutable principles of liberty and justice, which alone can 
make a nation free as well as strong. 





THE HOSPITAL FOR SICK GHILDREN, 


GREAT ORMOND STREET, LONDON, W.C.1. 


ENGLAND’S GREATEST ASSET IS 
HER CHILDREN. 


M\HE need for greater effort to counterbalance the 
drain of War upon the manhood of the Nation, 
by saving infant life for the future welfare of the 
British Empire, compels the Board of Management of 
The Hospital for Sick Children, Great Ormond Street, 
London, W.C.1, to plead most earnestly for increased 
support for the National work this Hospital is 
performing in the preservation of child life. 

The children of the Nation can truthfully be said to 
be the greatest asset the Kingdom possesses, yet the 
mortality among babies is still appalling. 

71 years this Hospital has been the means of 

saving or restoring the lives and health of hundreds 
of thousands of Children, and of instructing Mothers in 
the knowledge of looking after their children. 


£12,000 has to be raised every year 
to keep the Hospital out of debt. 


Forms of Gift by Will to this Hospital can be 
obtained on application to— 
JAMES McKAY, Secretary. 

















W. WHITELEY, Ltp. 


Auctioneers, 
EXPERT VALUERS AND ESTATE AGENTS, 


QUEEN’S ROAD, LONDON, W.2. 





VALUATIONS FOR PROBATE, 


ESTATE DUTY, SALE, INSURANCE, ETC, 





AUCTION SALES EVERY THURSDAY, 


View on Wednesday, in 


London’s Largest .Saleroom. 





"PHonz No.: PARK ONE (40 Linzs) Teiecrams: ‘“‘ WHITELEY, LONDON.” 
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LAW REVERSIONARY INTEREST SOCIETY 
LIMITED. 
No. 19, LINCOLN’S INN FIELDS, LONDON, W.C. 
ESTABLISHED 1853. 
«os aoe owe ... £400,000 
Debenture Stock £331,130 
REVERSIONS PURCHASED. ADVANCES MADE THEREON. 


full information can be obtained at the Society's Office. 
G. H. MAYNE, Secretary 


Capital Stock ... 


Porms of Proposal and 








The Twelve-mile Limit. 


The main objection to a twelve-mile limit, which is proposed by the 
United States Government for the application of the liquor ban within 
territorial waters, is(according to a statement of a naval authority given in 
the Observer of Ist inst.), that it would place unnecessary restrictions upon 
the ordinary navigation of the seas. In the three-mile limit, he explained, 
you can fix definitely and accuracy your ship’s position. The further out 
you are the more diflicult the task becomes. ‘Twelve miles away you are 
on the high seas, often out of sight of land, and the distance is too great 
for fixing your position, Besides, who is to be the judge? It would be 
one man’s word against another—an ever-open door to unending disputes. 

‘The three-mile limit, on the other hand, is practicable and it affords 
normal protection for land interests. Except in dense fog there is no 
need for ships to goinsideit. But twelve miles is another matter altogether. 
it might easily prove under certain circumstances a danger to the safe 
navigation of ships, especially in cases where local laws affect the transport 
For example, vessels going to Canadian ports might 
be obliged to come within the twelve-mile limit, and local laws in the 
United States might make them liable to seizure. A twelve-mile limit 
would be placing a barrier across great stretches of the ocean which have 
always beenfree. Such an extension would seriously interfere with ordinary 
navigation. 


of other countries. 








Prize for World Peace Scheme. 


ihe Times correspondent at New York, in a message of 2nd July, says :— 
An announcement was made to-day that Mr. Edward W. Bok, of Phila- 
delphia, was offering a price of $100,000 [£20,000] to any American who can 
devise a practicable plan by which the United States may co-operate with 
other nations to secure world peace. Half this sum is to be paid when the 
plan is accepted by a committee of judges, and the other half when the 
Senate, if ever, adopts the scheme. 

Mr. Bok was formerly editor of the Ladies’ Home Jownal. He retired 
from business a few years ago to devote himself, as he said, to welfare work, 
and to self-expression. He is a son-in-law of Mr. Cyrus H. K. Curtis, the 
publisher, and as author of a widely read autibiography he has lately been 
much in the public eye. 

The committee on policy to determine the conditions of the award consists 
of Miss Esther E. Lape, writer, and the following well-known persons :— 
Mr. John W. Davis, Judge Learned Hand, Mr. William H. Johnston, 
Mr. Nathan L. Miller, Mr. Henry L. Stimson, and Mr. Melville E. Stone ; 
and Mesdames Frank A. Vanderlip, Franklin D, Roosevelt, Gifford Pinchot, 
and Ogden Reid. 

It is explained that Mr. Bok’s purpose is “ to give the American people 
as a whole a direct chance to express itself upon a problem for which we 
have not been able to find an answer through a political avenue or through 
the efforts of interested special groups.” 

“It is a fitting time to do this,”’ says the announcement, “ because of the 
changing consciousness of our people upon matters international.” 


Mr. A. G. Lunt, Petersfield, writing to The Times, 30th ult., says:— 
According to what appears to be the view now generally acquiesced in, the 
Revenue Department is bound to endeavour to collect tax where, “in the 
opinion of the Revenue,” tax is due, however distasteful the endeavour may be. 
Only the House of Lords can “ decide” which is not saying that the case 
is not further arguable. The Revenue are often wrong in their opinions, 
but it is no part of the duty of collecting departments to make good 
ambiguities in Parliamentary draftsmanship. If it were an unwritten law 
with all taxing departments that no case is to be brought into court as 
to which they are advised there is a reasonable doubt about taxability, 
as that instanced by Lord Devonport would probably not arise. 
Further, there could be substituted for the present system an annual 
report to Parliament of the ambiguities found to have been disclosed in 
practice in the previous year, and it would be then up to Parliament to 
say what it really does mean, opportunity being taken of so doing in the 
current Finance Act. 


such case 





Stock Exchange Prices of certain 


Trustee Securities. 


Next London Stock Exchange Settlement, 
Thursday, 12th July. 


Bank Rate 4%. 


| MIDDLE | 





N s 
PRICE. INTEREST 


| 4th July. 


English Government Securities. 
Consols 24% ee ee 
War Loan 5% 1929- 47 oe ee 
War Loan 44% 1925-45... ° ° 
War Loan 4% (Tax free) 1929- 42. ° 
War Loan 34% Ist March 1928 .. ° 
Funding 4% Loan 1960-90 
Victory 4% Bonds (available at par for 
Estate Duty) as 
Conversion 34% Loan 1961 or after oe 
Local Loans 3% 1912 or after 


India 54% 15th January 1932 
India 44% 1950-55 .. ee 
India 33% .. oe oe 
India 3% a oe oe 


Colonial Securities. 
British E. Africa 6% 1946-56 
Jamaica 44% 1941-71 
New South Wales 5% 1932- 42 
New South Wales 44% 1935-45 
Queensland 44% 1920-25 .. 
S. Australia 34% 1926-36 .. 
Victoria 5% 1932-42 as 
New Zealand 4% 1929 as 
Canada 3% 1938  .. 
Cape of Good Hope 34% 1929-49 .. 


; 58 
1003 
98 
1003 


96 
903 


PPP POOR RRED 


Cr Src 


LOOP PPR PRO 


Corporation Stocks. 
Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpa. o* 
Ldn. Cty. 3% Con. Stk. “after 1920 at 
option of Corpn. ° 
Birmingham 3% on or after 1947 ‘at option 
of Corpn. .. oe ee ee 
Bristol 34% 1925- 65 ee oe oo | 
Cardiff 33% 1935 .. 
Glasgow 24% 1925-40 
Liverpool 34% on or after "1942 at option 
of Corpn. ee oo | 
Manchester 3% on or ‘after 1941. 
Newcastle 34% v irredeemable ° 
Nottingham 3 %, irredeemable ° 
Plymouth 3% 1920-60 ‘ 
Middlesex C.C. 38% 1927-47 ° 


English Railway Prior Charges. 
Gt. Western Rly. 4% Debenture .. 
Gt. Western Rly. 5% Rent Charges 
Gt. Western Rly. 5% Preference .. 
L. North Eastern Rly. 4% Debenture 
L. North Eastern Rly. 4% Guaranteed 
L. North Eastern Rly. 4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 
L. Mid. & Scot. Rly. 4% Guaranteed 
L. Mid. & Scot. Rly. 4% Preference 
Southern Railway 4% Debenture 
Southern Railway 5% Guaranteed 
Southern Railway 5% Preference 
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The annual meeting of the Inns of Court Mission took place at the Inner 
Temple on Wednesday, 27th ult., Lord Sterndale, chairman of the council, 
presiding. Among those present were :—Mr. Justice Roche, the Master 
of the Temple, Judge Shewell Cooper, Sir Francis Newbolt, K.C. 
Mr. Registrar Hope, Sir J. H. Seymour-Lloyd, K.C.,‘and other friends and 
supporters of the mission. In particular, Lord Sterndale drew attention 
to the successful opening last Saturday by Lord Birkenhead of the Halsbury 
Memorial Playing Fields, and complimented the Warden for his valuable 
work in this connection. The report and accounts for the year having 
been adopted and a new auditor appointed, a hearty vote of thanks was 
accorded to Mr. Gutteridge, the retiring Secretary, and the proceeding? 
closed. 
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Obituary. 


Mr. Justice Gibson. 


The Right Hon. John George Gibson, who was a Judge of the King’s Bench 
in Ireland for more than thirty-three years, died at Colwyn Bay on 28th June, 
aged seventy-seven. 

Mr. Gibson came less prominently before the public than his elder brother, 
Edward, first Lord Ashbourne, and Lord Chancellor of Ireland. He was, 
however, says T'he Times, one of the most interesting men of his time, and, 
while not so brilliant, was considered superior in the more solid qualities 
of intellect to his brother. His judicial career covered a period of acute 

itical dissensions, in which his brother was one of the foremost combatants, 
Yet as a Judge he won universal confidence and the highest reputation for 
his exposition of the law, for his handling of juries, and for the lucidity of 
his judgments, which were rarely the subject of appeal and scarcely ever 
reversed. His relationship to the Lord Chancellor of Ireland was really 
a hindrance to his promotion to those higher judicial positions for which he 
had every qualification. 

Born in Dublin on 13th February, 1846, the son of William Gibson, of 
Rockforest, Tipperary, and Merrion-square, Dublin, Gibson was an 
extremely clever boy. From the Royal School, Portora, near Enniskillen, 
he passed to Trinity College, Dublin, where his career was an uninterrupted 
series of triumphs. He won a classical scholarship and was placed at the 
head of the list of senior moderators in both classies and modern history, 
receiving two large gold medals. As an undergraduate he had resisted the 
attractions of the college debating societies, but after taking his degree 
and beginning his legal studies he entered with zest into the work of the 
College Historical Society. In the sessions of 1870—the year in which 
he was called to the Irish Bar, winning at the final examination the first place 
and first exhibition, with precedence and pre-audience of the men called on 
that day—he was elected auditor of the society. All his life he was a 
hard worker, and his versatility was great. In his time Irish Bar students 
were obliged to serve three terms at one of the English Inns of Court, and 
Gibson, when in London, was a constant listener to the debates in the 
Commons on the Disestablishment of the Irish Church. ‘Lhe subject of the 
Elrington essay prize in 1869, which is considered the blue ribbon of the 
Divinity School of Dublin University, was “the Advantages and Dis- 
advantages of Religious Endowments.” Gibson wrote for the prize, for 
which, heretofore, divinity students had alone competed, and won it, his 

essay being enthusiastically praised. He always regarded this as one of the 
most gratifying suecesses of his life. 

Gibson’s advantages on his call to the Bar were great. His father was 
one of the most successful solicitors of his time, and his brother was already 
ina large junior practice. He rose to the occasion, and had business almost 
frem the first. His memory for case law, his ingenuity in distinctions his 
quickness in grasping salient features, his tact in examination-in-chief and 
in cross-examination were regarded as unrivalled. On circuit Gibson 
made a great reputation as prisoner’s counsel, and when his brother took silk 
in 1874 he virtually succeeded him at the junior Bar. In 1880 he took silk 
himself, and soon achieved a great suecess, although he never made any 
speech which won him fame as an orator as distinguished from an acute, 
painstaking advocate. Immediately after the return to office of the Con- 
servative Party in 1885, Gibson was appointed one of the three Serjeants-at- 
Law in Ireland, and thus obtaimed precedence at the Inner Bar. 

Soon afterwards he was advanced to the Irish Solicitor-Generalship, 
which he filled when at the General Election of 1885 he was elected for the 
Walton Division of Liverpool, a constituency afterwards represented by the 
present Lord Birkenhead. His first speech in the House on some question 
of the Manchester Ship Canal as affecting Liverpool was a revelation, 
albeit unconscious, of that attitude of aloofness from all partisan feelings 
which was so great a factor in his success on the Bench. He made a very 
able and telling speech against the Home Rule Bill of 1885, in which he 
“ attempted to treat the question entirely apart from party considerations.” 
In the second Salisbury Administration of 1886 he became again Solicitor- 
General, then Attorney-General, for Ireland, and in 1888 was appointed 
to the Irish Puisne Judgeship, which he filled till his resignation in 1921. 





Mr. Arthur Wellesley Willey, M.P. 


We regret to record the death, on Monday, of Mr. Arthur Willey, a 
well-known Leeds solicitor, and Member for Central Leeds, at his residence 
The Grove, Roundhay, Leeds. Sunday was the anniversary of the day on 
which his som, Second-Lieut. Tom Willey, Leeds “ Pals’’ Battalion, was 
killed on the Somme in I916, and he had intended to go to morning service 
with his wife. But he had a sudden seizure on Sunday and never ro | 
regained conseiousness. His sudden and fatal illness was quite unexpected. 
He had been busily engaged on his Parliamentary and professional duties 
all the week, and on Saturday was at his office after having conducted a case 
at the Doncaster Police Court. It seems only too certain that his death 
was hastened by overwork. Although earrying on a large practice, he 
accepted the invitation to contest the Central Division of Leeds at the last 
General Election, and won a remarkable victory for the Conservatives, 
wresting the seat from Mr. Robert Armitage, who had represented the 
constituency as a Liberal for many years, and defeating also Mr. H. H. 
Slesser, the Labour candidate, who is standing counsel to the Miners’ 
Federation. Immediately on his election Mr. Willey resigned his seat on 





enthusiasm that characterised all his work. He continued, however, the 
personal direction of his professional work locally, and was frequently 
seen in the Leeds City Police Court and in the Division Lobby of the House 
of Commons on the same day. Since his return to Parliament Mr. Willey 
had led what was ever for him, with his extraordinary capacity for hard 
work, an extremely strenuous life. In addition to his new work at West- 
minster, to which he had devoted himself with enthusiasm, he had been 
continuing his professional practice locally in person, and the hurry back- 
wards and forwards between London and Leeds which this entailed had 
apparently affected his heath. 

Mr. Willey, who was in his fifty-sixth year, was, says the Yorkshire 
Observer, the son of the late Alderman Thomas Willey, of Leeds, and was 
educated at the Leeds Grammar School and at Pannal College and Trinity 
College, Harrogate. When he was sixteen years of age he was articled to 
Mr. Harry Child, one of the leading solicitors of the city in those days, and 
six years later in 1890 he was himself admitted as a solicitor. He quickly 
displayed notable gifts as an advocate in the courts, and his great natural 
ability coupled with his capacity for hard work soon brought him into 
prominence. Mr. Willey used to be fond of recalling that he started in an 
office which cost £7 a year rent and contained £4 worth of furniture, and that 
his bow-legged office boy robbed him of 4s. worth of stamps in the first 
week, 

From this humble beginning Mr. Willey built up the biggest and most 
lucrative practice in the city, and his court practice was probably one of the 
most extensive in the country. He made a name for himself, while still a 
very young man, in the notorious Horsforth murder case, when he was 
retained to defend a man named Walter Turner and his mother, who were 
charged with the murder of a child whose mutilated body was found in a 
tin box at the entrance to the City Art Gallery. Turner was hanged and 
the woman was sentenced to penal servitude, but Mr. Willey’s brilliant 
pleading of their case marked him out as an advocate of unusual promise. 
From that time onward he had been engaged in all the principal criminal 
trials in Leeds, and his practice had extended to all parts of the county, 
as well as to more distant parts of the country. He had a ready wit and a 
breezy personality that made him a popular figure in the courts, and he was 
as well known for his affable style as for the tenacity and resourcefulness 
with which he would fight a difficult case, and the damaging stream of 
cross-examination that he would let loose on an opposing witness. In 
addition to his criminal practice he had an extensive connection as legal 
adviser to local trade organisations, notably to the licensing trade, for 
which he did a great deal of work. He was also solicitor to the Leeds 
Pawnbrokers’ Association, the Leeds Butchers’ Association, the Leeds 
Dairymen’s Associatior, and the Leeds and District Horse Owners’ 
Association. 

In spite of the volume of his professional practice, Mr. Willey found time 
for a great deal of public work, and until he resigned recently on his election 
as a Member of Parliament, he had been a member of the City Couneil 
for close on twenty years. From 1892 onward he threw himself with zest 

into municipal politics, and after having unsuccessfully fought six contests, 
his persistence was rewarded in 1903 by his election as a Conservative 
councillor for Mill Hill Ward. Since that time he had been one of the 
leading personalities of the Conservative party, both inside and outside 
the City Council. In 19]1 he was elected an alderman, and among the 
important chairmanships with which he was entrusted were those of the 
Improvements Committee, the Libraries and Arts Committee, and the 
Waterworks Committee. He was also for twelve years a member of the 
Leeds Board of Guardians, and from 1901 upwards he set up a record for 
the city by being elected seven years in succession as chairman of that 
body. He was also chairman of the Leeds Assessment Committee for 
five years. 

Mr. Willey was also widely known for his sporting interests. He had 
for long been interested in the Turf, and three years ago he began to own 
and run racehorses. He had a good many racing successes, and during 
the election campaign last. November, his cause was helped not a little 
by a “tip” which he gave from his platforms for his horse Leeds United, 
which won the Humberstone Selling Plate at Leicester. He was vice- 
chairman of the Northern Racehorse Owners and Trainers Association, 
and interested himself in the Bookmakers and Backers’ Protection Associa- 
tion, which he helped to launch in the North of England about eighteen 
months ago. Mr. Willey was also a director of the Leeds United Football 
Club. He was a_prime mover in all the numerous charity events which 
have been promoted by the sportsmen of the city for various deserving 
causes, and he gave to these movements not only the benefit of his influence 
and organising capacity, but also generous financial assistance. 

Mr. Willey had been a Freemason for thirty years, and was with one 
exception the oldest member of the Zetland Lodge. He had also been 
interested in the friendly society movement, and many years ago he was 
Chief Ranger of Court Swan 498 of the Ancient Order of Foresters. 

In addition to the loss of their elder son in the war, Mr. and Mrs. Willey 
lost their daughter some years ago by her death in an accident. The 
younger son is still at school. 

At the opening of the West Riding Quarter Sessions on Thursday, and 
elsewhere in the district, there were expressions of regret at Mr. Willey’s 
sudden death, and very appreciative references to his career. 


H. M. Stationery Office announces that on and after 3rd inst., the London 
Aazette will be on sale at H.M. Stationery Office, Imperial House, Kingsway, 
W.C.2, from 8 p.m. to 9 p.m. on the evenings of publication—Tuesdays 





the City Council and took up his new duties at Westminster with the same 


and Fridays—as well as during the ordinary hours of subsequent days. 
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Court Papers. 


Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
Mr. Justice 


EMERGENCY APPEAL CouRT 
Rota. No. 1. 
Hicks Beach Mr. Ritchie 
Bloxam Synge 
Mor Hicks Beach 
Jolly Bloxam 
Ritchie More 
Synge Jolly 
Mr. Justice Mr. Justice 
SARGANT. RUSSELL. 
July Mr. More Mr. Jolly 
Jolly More 
More Jolly 
More 
Jolly 
More 


Date. 
Monday July 9% Mr Mr. 
Tuesday ...... 10 
Wednesday 
Thursday 
Friday 
Saturday 

Date 
Monday Mr. 
Tuesday 
Wednesday 
Thursday 
Friday 
Saturday 


Winding-up Notices. 


JOINT STOCK COMPANIES. 
LIMITED IN CHANOBRY. 
CREDITORS MUST SEND IN THEIR CLAIMS TO THE 
LIQUIDATOR AS NAMED ON OR BEFORE 
THE DATE MENTIONED. 
TUESDAY, June 26 
July. 27. Gerald C, 


London Gazette 

Higu HARROGATE GARAGR LTD, 

14, Albert-st., Harrogate. 

Rorary Untrs Lrp. July 9 

“The Liquidator, Rotary Units Ltd., 
Maidenhead."’ 

MOTTERSHEAD Bros Lrp. July 27. 
26, Corporation-st., Bitmingham 
KNIGHT BROTHERS AND Cooper Lp. 
36, St. Mary’s-gate, Derby 
GorMAN’S (DEANSGATE) LTD. 
77, King-st., Manchester 
Prerrima-THoms Lrp. July 31. 

Beckenham. 
WALTER Harpy Lrp. 
gate, E.C.2.. 
London Gazetle.—FRriDAY, June 29. 

Hytver Lrp. July 17. E. Trafford Chesworth, 17, Brasen- 
nose-st., Manchester. 
J. L. Bennett & Co. Lrp. 
Thomas-st., Liverpool. 
BELGIAN TRANSPORT rrwey ~ Co. 

Frederick A. Bell, F.C Billiter-av. 
THE TREFLAN SLATE & Gusiane Co. Lrp. 
Jones, 18, Castle-sq., Carnarvon. 
Jackson, Wid & Co. Lrp. July 22. 
Surrey-st., Sheffield. 
Gro. Cuornon & Co, Lrp. 
17, Throgmorton-av. 
T. L. Boyp & Son Lrp. 
Mathew-st., Liverpool 
Dorset County & West Hants Frvoir 
Soctety Lrp. Aug. 7. Edward Bicker, 45-47, 
church-rd., Bournemouth. 


Veale, 


Cecil G. Greenfield, under cover 
Cordwalles Works, 


Charles T. Appleby, 


July 31. J. Sedgwick, 


Aug. 10. David J. Gibb, 


William Strutt, 9c, High-st., 


July 9. Edward J. Palmer, 56, Moor- 


July 9. T. W. Stanfield, 24, Sir 


LTD. | 14. 
E.C 
July 12. 


July 
R. Isaac 


J. 8. Hancock, 57 


July 31. Woodford Elles-Hill, 


Aug. 6. Joseph V. Cusker, 20, 
& VEGRTABLE 
Old Christ- 





Resolutions for Winding-up 
Voluntarily. 
June 26. 


Pilgrim & Co. Ltd. 
Railophones 


London Gazette.—-TURSDAY, 
Wheeler, Leete & Co. Ltd. Harvey, 
Grove Clothing Co. Ltd. International 
The Mills Equipment Co. Ltd. Ltd. 
Mottershead Brothers Ltd The Kauri Timber Co. Ltd. 
Harding & Wilkins Ltd Streonshalh Fishing Co. Ltd. 
The Reliance Tinware Manu- British Radio-Wireless Manu- 

facturing Co. Ltd facturing Co. Ltd 
Hitchcock's Magnetic Engine Parisian Chocolates Ltd 

Co. Ltd. South London Manufacturing 
Works Supply Co. Ltd. Co. Ltd. 


London Gazette.—FRripay, June 29. 
Isles Trading Co. Patirada Rubber Co. Lid. 
Ad. The Picture House (Long 
T. L. Boyd & Son Ltd. Eaton) 1915 Ltd. 
A. A. Embiricos & Co, Ltd, J. L. Bennett & Co. Ltd. 
Belgian ag Develop- The Schultze Gunpowder Co. 
ment Co. Lt Lt 
Lancashire & Oil Co. 
Motors Ltd. 
Marshall Legge & Co. Ltd. 
The Pickering Hart Lift Co. 


British 
I 


Yorkshire Anglo-Cont inental 


Wheelers Electric Shade 
Carrier Ltd. 

TP. Elson & Co. Ltd. 

Dorset County & West Hants 
Fruit & Vegetable Society 
Ltd. 


Ltd, 
Ivy Leaf Social Club, Grays 
Ltd. 








Bankruptcy Notices. 


RECEIVING ORDERS. 


London Gazette,—TUESDAY, June 26. 
ABULAFIA, Ham, Mincing-la.,Import and Export Merchant. 


High Court. Pet. May 30. Ord. June 22. 

BARBER, SteruHen A., Great Grimsby, Fish Merchant. 
Great Grimsby. Pet. June 22. Ord. une 

BATHURST, STANLEY, Queen's Club-gdns. mr tigh Court 
Pet. May 24. Ord. June 22. 

Brockway, WINIFRED H., Cwm, Mon., 
Tredegar. Pet. June 21. Ord. June 21. 

Carnes, ARTHUR L., Swansea, Boot Dealer. Swansea. Pet. 
June 21, Ord. June 21. 


Confectioner. 


Mr. Justice 
ASTBURY. 


users of cars,’ 


Mr. Justice 
RoMER. 
Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 


EVE. motoring. 
Bloxam 
Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
Hicks Beach 


Mr. 


users of the roads, 


** As one who had used motors for twenty years, being one of the earliest 
’ Mr. Justice Shearman, in addressing the Grand Jury at 
Nottingham Assizes recently, says The Westminster Gazette, referred 
to the present dangers of the road. 
that a great deal of the work of the civil courts arose through careless 
The rules of driving were very simple. 
keep on their own side and be careful at corners and in approaching cross. 
roads, many dangers might be avoided. 
in the hope that there might be more courtesy and forbearance shown by 


It had occurred to him, he said, 
If people would only 


He made these observations 








Mr. Justice 
P.O. LAWRENCE. 
Mr. Synge 

Ritchie 
Synge 
Ritchie 
Svnge 
Ritchie 


Ritchie 
Synge 
Ritchie 
Svnge 
Ritchie 
Synge 





E.C. High 


Painter. 


CAULFIELD, STOKER & MeyYeR, Edmond’s-pl., 
Court. Pet. May 23. Ord. June 19. 

CHAPMAN, GeorGR, Cleethorpes, Journeyman 
Great Grimsby. Pet. June 22. Ord. June 22. 

Creseor, J., Commercial-rd. High Court. Pet. May 29. 
Ord. June 19. 

Dit, Vicror R. C., Trevor-sq., Knightsbridge. 
Pet. Jan. 24. Ord. June 19. 
DUELL, WALTER, Dover, Grocer. 

Ord. June 23. 

EPSTKIN, HARRY, Stoke Newington, Merchant. 
Pet. May 24. Ord. June 22. 

EVANS, THOMAS, Llanybyther, Farmer. 
June 22. Ord. June 22. 

FEUERHEERD, E., Bath, Engineer. High Court. 

Ord. June 19. 

GARDNER, HARRY, Nottingham, Woollen Merchant. 
tingham. Pet. May 31. Ord. June 21. 

Ger, CHARLES A. High Court. Pet. May 23. Ord. June 20. 

Gooprine, C., Leyton, Manufacturer. High Court. Pet. 
May 15. Ord. June 20. 

Gore, ARTHUR G., Rotherhithe-st. High Court. Pet. May 17. 
Ord. June 20. 

HAMBY, FREDERICK A., 
Fishing Vessel Owners. 
Ord. June 22. 

Harris, Guy, Kingsway, Civil Servant. 
May 16. Ord. June 23. 

HAstaM, 8S. G., South Lambeth-rd. 
April 25. Ord. June 20. 

HERRICK, Horace, Nottingham, 
Pet. June 22. Ord. June 22. 

Hicks, Freperick 8., Southampton, Musical Instrument 
Maker. Southampton. Pet. June 22. Ord. June 22. 

HOLMES, ALLAN, Great Grimsby, Fish Frier. Great Grimsby 
Pet. June 23. Ord. June 23. 

Jones, Henry C., Liverpool, 
Pet. June 22. Ord. June 22. 

Jones, Mary A., Ludgersha!!, Wilts. 
Ord. June 20. 

KIRKHAM, SARAH, Manchester, Furniture 
chester. Pet. June 22. Ord. June 22. 
Lee, Georor (Junior), Manchester. Salford. 

Ord. June 20. 

McKin, JAMES, Newcastle-upon-Tyne, Draper. 
upon-Tyne. Pet. June 18. Ord. June 18. 

MoOorRE, RoBerT J., Scole, Norfolk, Farmer. 
Pet. June 21. Ord. June 21. 

Moston, JoserH, barlaston, 
Pet. June 22. Ord. June 22. 

NAYLOR, JoSHvUAH, Canning Town, Essex., High Court. Pet. 
May 23. Ord. June 20. 

NEWTON, JOHN CRAVEN, Great Grimsby, Fish Fryer. 
Grimsby. Pet. June 23. Ord. June 23. 

NOBLE, Davip, Bow, Costume Manufacturer. 
Pet. June 21. Ord. June 21. 

Proctor, ALRERT V., Kingston-upon-Hull, Trawler Skipper. 
Kingston-upon- Hull. Pet. June 22. Ord. June 22 

Provuse, Percy T., Panton-st., Haymarket, Bootmaker. 
High Court. Pet. June 21. Ord. June 21. 

RIDLEY, George A., Stourbridge, Florist. 
Pet. June 20. Ord. June 20. 

RISMAN, SOLOMON, Great Ormond-st., 
Court. Pet. June 22. Ord. June 22. 

SCHERER, WALDEMAR, Bayswater. High Court. Pet. March 


21. Ord. June 21. 
Smrru, WALTER B., Pet. June 8. 
Pet. 


Righ Court. 
Canterbury. Pet. June 23. 
High Court. 
Carmarthen. Pet. 
Pet. Oct. 2 


Not- 


Lowestoft, and MoOxEy, SAMUEL, 
Great Yarmouth, Pet. June 12. 


High Court. Pet. 
High Court. 


Grocer. 


Pawabroker. Liverpool. 
Swindon. Pet. May 29. 
Man- 


Pet. June 4. 


Remover. 


Newcastle- 
Colchester. 


Staffs, Engineer. Stafford. 


Great 


High Court. 


Stourbridge. 


Ladies’ Tailor, High 


Eastbourne. Eastbourne. 
Ord. June 22. 

SOUTHBY, CHARLES B., West Norwood. 
May 30. Ord. June 21, 

Stickney, Gustavus A. E., Birmingham. 
Pet. June 20. Ord. June 22. 

VARLEY, HENRY EpGaR, Pall Mall, Assurance Manager. 
High Court. Pet. Feb. 27. Ord. June 21. 

WALL, C., Penylan. Cardiff. Pet. June 22 


High Court. 


Birmingham. 


2. Ord. June 22. 
WALLER, EDWARD (Senior), Dover, Fruit Grower and Dealer. 
Canterbury. Pet. May 31. Ord. June 23. 
WeeEks, T. DENzIL, Park-place, St. James’. High Court 

Pet. May 1¢. Ord. June 21. 
WHEATLEY, ELLEN, Tunstall, Milliner. Hanley. Pet. June 6, 
Great Portland-st., 


Ord. June 20 
Ladies’ Tailor. High 
Court. Pet. June 22. Ord. June 22. 


Wrvcu, Isaac, 

WOODALL, FREDERICK A., Dudley, Boot Repairer. Dudley, 
Pet. June 21. Ord, June 21. 

Youne, ARTHUR 8., Southampton, Grocer. Southampton. 
Pet. June 23. Ord. June 23. 

London Gazette —FRiDAY, June 29. 

AMBROSE, LEWIS, Amhurst-pk., Ww ‘oollen Merchant. 
Court. Pet. May 31. Ord. June 25 

BaRkKER, Tort, Welling, Kent, Soaes Medicine. Rochester. 
Pet. June 9. Ord. June 25. 

BENTLEY, Henry, Shifnal, Salop. Smallholder. Shrewsbury. 
Pet. June 26. Ord. June 26. 


High 








Pet. | 


Nottingham- 





VALUATIONS FOR INSURANCE.—It is very essential that all Policy Holders should 
have a detailed valuation of their effects. 
insured, and in case of loss insurers suffer accordingly. D 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel ae and 
auctioneers (established over 100 years), have a staff of expert Valuers, and will be glad 
to advise those desiring valuations for any purpose. 
works of art, bric-A-brac a speciality. 


Property is ay ver: 


BENHAM 8 


ston inade Rf coat 


Jewels, plate, furs, furniture, 
[ADvrT.] 


Booty, Lity A., Fakenham, Norfolk, Dressmaker. Norwich, 
Pet. June 26. Ord. June 26. 

Bone, C. S., Willesden, Builder. High Court. Pet. June 4, 
Ord. June 26. 

BOREHAM, FREDERICK W., Basingstoke, 
Salisbury. Pet. June 26. Ord. June 26. 

Bown, George A., Brampton, Chesterfield, Motor Driver, 
Chesterfield. Pet. June 25. Ord. June 25. 

Briveg, Rosert T., Manchester, Sports Goods Manu- 
facturer. Manchester, Pet. June 26. Ord. June 26. 

Brown, Henry, Chelsea. High Court. Pet. June 4. Ord, 
June 26. 

BROWNFIELD, 
wich. Pet. May 1. 


Hairdresser, 


Percy, Lee, —— Dock Manager. 


Green- 
Ord. June 2 
BuLien, Wiiiitam H. C., Pall Mall, High Court. Pet, 
May 26. Ord. June 26. 

Cowen, Sotomon, Sheffield, Wringing Machine Maker, 

Sheffield. Pet. May 28. Ord. June 25 
CoLe, Crect, A., Chester, Chester, 11, Ord, 
Pet. May 30, 


June 27. 
Haymarket. High Court. 


Pet. June 


CouLins, JOHN, 
Ord. Tune : 22. 

Davies, B., Mark-la., Merchant. High Court. Pet. June 6, 
Ord. June 25. 

DIAMONDSTEIN, RUBEN, Brick-la., E., Fur Dealer. High 
Court. Pet. June 4. Ord. June 26. 

Down, ALFRED A., Plymouth, Licensed Victualler. Ply- 
mouth. Pet. June 1. Ord. June 25. 

Dykg&, Upotea E., Southend. High Court. Pet. June 7. 
Ord. June 25. 

FaINuiGnT, Pai, Kingsland-rd., Trunk Manufacturer. 
High Court. Pet. June 26. Ord. June 26. 
FELLOWS, FREDERICK R., Charing Cross-rd., Accountant. 
High Court. Pet. June 5. Ord. June 25. 
FLINT, JAMES, Derby, Timber Merchant. Pet. 
June 9. Ord. June 2}. 

Foster, WALTER W., Colne, Farmer. Burnley. Pet. June 23. 
Ord. June 23. 

GRUNDON, Lewts, Eltham, Kent, Coal Merchant, Greenwich. 
Pet. June 11. Ord, June 26 

HASLAM, Rocer W. C., Woolwich, Builder. Greenwich, 
Pet. June 7 7. Ord. June 26. 

HILL, WALTER H., Maridon, nr. Paignton, Farmer. 
mouth, Pet. June 26. Ord. June 26. 

HEBB, GEORGE D., Great Driffield, Cycle Dealer. Kingston- 
upon-Hull. Pet. June 26. Ord. June 26. 

Horney, Artaur §., Goxhill, Yorks, Farm Labourer. 
Kingston-upon-Hull. Pet. June 25. Ord. June 25 

Hvupson, WILLIAM A., Laughton, Lincs., Carrier. Lincoln. 
Pet. June 27. Ord. June 27. 

Jones, ISAAC, Bangor, Fruiterer. Pet. June 26, 

Merthyr 


Derby. 
Ply- 


Bangor. 
Ord. June 26. 

Jones, Moses G., Merthyr Tydfil, Boot Maker. 
Tydfil. Pet. June 27. Ord. June 27. 

Kew, WitrreD L., Wiggenhall-St. Germans, Norfolk, Coal 
Merchant. King’s Lynn. Pet. June 26, Ord. June 26, 

KNOWLES, H. G., Saltlevy, Birmingham. Birmingham. Pet, 
May 16. Ord. June 26. 

LACEY, HORACE, Norwich, Sugar Boiler. Pet. 
June 2 5. Ord. June 25. 

LetTH, Dorotuy, Whitley Bay, Baker. 
Tyne. Pet. June 22. Ord. June 22. 

Moprett, JOHN W., Sleaford. Boston. Pet. May 28. Ord. 
June 20. 

Perry, ALBERT, Battersea, Rag and Metal Merchant, 
Wandsworth. Pet. June 27. Ord. June 27. 

PILLING, RICHARD H., Morecambe, Tobacco Dealer. Preston. 
Pet. May 31. Ord. June 26. 

PoLLARD, THEopoRE 8., Burnley, Yarn Agent. Burnley. 
Pet. June 8. Ord. June 22. 

PRESTON, JAMES T., PRESTON, PERCIVAL and PRESTON, JOHN 
Preston, Carriers. Preston. Vet. June 14. Ord. June 26. 
PRICE, WILLIAM H., Tredegar, Grocer. Tredegar. Pet. 

June 7. Ord. June 20 
REYNER, Ropert E., Lowestoft, Boat Great 
Yarmouth. Pet. June 26. Ord. June 26. 
Pet. 
Pet. 
Ponty- 


Norwich. 


Newcastle-upon- 


Owner. 


SOUTHARD, JoHN, Chester, Fishmonger. Chester. 
June 27. Ord. June 27. 

STACEY, WILLIAM, Sheerness, Grocer. Rochester. 
June 25. Ord. June 25. 

Stycu, ARTHUR, Trealaw, Underground Haulier. 
pridd. Pet. June 25. Ord. June 25 

Syxes, James A., Wallasey, Rope, Twine and Paper Dealer. 
Birkenhead. Pet. May 18. Ord. June 25. 

THe UNEEDA TRADING Co., Stoke Newington, Merchants. 
High Court. Pet. June 7. Ord. June 25. 

TOMLINSON, FREDERICK W., Mexborough, Yorks, Con- 
fectioner. Sheffield. Pet. June 26. Ord. June 26. 

Wesr, JAMES, Holbeach, Smallholder. King’s Lynn. Pet. 
June 11. Ord. June 25. 

Winper, THomas, Accrington, Farmer. Blackburn. Pet. 
June 25. Ord. June 25. 

Wynne, CORNELIUS, Great Grimsby, Skipper. 
Grim*by, Pet, June 27, Ord, June 27. 


Great 





une 4, 
resser, 
driver, 
Manu- 
Ord, 
iTeen- 
Pet, 
faker, 
Ord, 
ay 30. 
une 6, 
High 
Ply- 
une 7, 
turer. 
ntant. 
Pet. 
ne 23. 
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Ply- 
gston- 
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upon- 
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